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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related Laws 
(21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.) the Grain Stand- 
ards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act (15 U.S.C. 
1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et 
seq.), the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a 
et seq.), the Poultry Products Inspection Act, (21 U.S.C. 451 et seq.), and 
The Virus-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
OCTOBER 1982 


AGRICULTURAL MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


Houipay Meat & Provision Corp. and GrorGe F. CLARK. 
FSQS Docket No.17. Consent 

LANDMARK BEEF Processors, Inc. FSQS Docket No. 14. 
Removal of Stay Order 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
AGRICULTURE DECISIONS 


ABBOTTS DAIRIES OF PENNSYLVANIA, INC. AMA Docket No. M 
4-21. Dismissal Without Prejudice 

County LINE CHEESE ComPANY, INc., County LINE CHEESE CoM. 
PANY, a division of Beatrice Foods Co., a corporation, and 
MEADOW GOLD Dairy, a division of Beatrice Foods Co., a 
corporation. AMA Docket No. M 49-1. Ruling On 
Certified Question 
Ruling on Certified Question 

De GRAFF DAIRIES, INC. AMA Docket No. M 2-72. Deci- 
sion and Order 

GARELICK FARMS, INC. AMA Docket No. M 1-8. Dismiss- 
al of Petition 

*Krart,INc. | AMA Docket No. M 11-1. 

M & R Tomato Distriputors, INC. AMA Docket No. F&V 
966-2. Order Denying Application For Interim Relief 
Order Granting Petitioner’s Request To Withdraw The Pe- 

tition 

MosER Farms Dairy, INc. AMA Docket No. M 1-5. 
sion and Order 
Denial Of Petition To Reconsider 

*Moser Farms Dairy, Inc. AMA Docket No. M 1-7. 


NARAGHI, H. AMA Docket No. F&V 981-1. Dismissal 
With Prejudice 

RIVERBEND FARMS, INC. AMA Docket No. F&V 907-8. 
Order Denying Appeals 

SEQUOIA ORANGE Co., INC. and EXETER ORANGE Co., INC. 
AMA Docket No. F&V 910-3. Order Dismissing Peti- 
tion (Initial Decision) 
Order Dismissing Petition 

SEQUOIA ORANGE Co., INC., et al. AMA Docket No. F&V 
907-6. Order Denying Appeals 


*Current month October 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 


Cropsey, Mac L., D.V.M. VA Docket No. 19. Consent 
GROSSMAN, WILLIAM D., Dr. VA Docket No. 20. Consent 
RUSTER, JAMES S., Dr. VA Docket No. 15. Decision and 


Order Changing Effective Date 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


AFFILIATED MEDICAL RESEARCH, INC. a/k/a AMR BIOLOGICAL 
RESEARCH, INC. AWA Docket No. 171. Consent 
* BRINK, CHARLES. AWA Docket No. 182. Decision and Or- 


Carter, Ceci. B., and Bessie Carter. AWA Docket No. 
193. Consent 
*CuarTaiR,INc. | AWA Docket No.207. Consent 
DAUL, DEAN R. AWA Docket No. 175. Consent 
DUDLEY, W. L., Mrs. AWA Docket No. 158. Decision and 


EASTERN AIR LINES, INC. AWA Docket No. 209. Consent 

EURITT, OREN. AWA Docket No. 167. Consent 

FABRY, EDWARD G. AWA Docket No. 170. Consent 

FOERDER, LAWRENCE J., a/k/a LAWRENCE D. JEFFRIES, d/b/a ANI- 
MAL TRAINERS UNLIMITED. AWA Docket No. 200. 
Consent 

FRONTIER AIRLINES, INC. AWA Docket No. 176. Consent 

HAZZARD, CHARLES. AWA Docket No. 152. Consent 
Order Granting Extension for Qualification of Respondent 

Hix, RICHARD and EILEEN M. Morron d/b/a BELL County Zoo, 
and City oF LUFKIN, Texas d/b/a ELLEN Trout Zoo. 
AWA Docket No. 187. Consent as to Respondent City 
of Lufkin 
Dismissed as to Eileen M. Morron 

INTER SCIENCE INSTITUTE. AWA Docket No. 205. Consent 

McGEENEY, ADELAIDE J. and FRANCIS MCGEENEY. AWA 
Docket No. 165. Consent 

MELTON, SHARON. AWA Docket No. 197. Consent 

New YorK City DEPARTMENT OF PARKS, RECREATION, AND CUL- 
TURAL AFFAIRS. AWA Docket No. 145. Consent 

NEw York, THE Ciry OF. AWA Docket No. 189. Dismiss- 
al of Action 

TAMPA LIVESTOCK DISTRIBUTORS, INC., d/b/a AQUARIUM SUPPLY 
Co. AWA Docket No. 169. Consent 

TRANS WORLD AIRLINES, INC. AWA Docket No. 183. 


*Current month October 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


WEIN Air ALASKA, INC. AWA Docket No. 174. Consent 
WOLFREY, ALBERT D., JR. d/b/a ANIMAL CRACKER PARK. 
AWA Docket No. 192. Consent 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


ToscoNy PROVISION CoMPANY, INC. a New Jersey corporation, 
and HENRY DELI v. JOHN R. BLock, Secretary of the United 
States Department of Agriculture and UNITED STATES OF 
AMERICA. (Civil Action No. 81-1729) (USDA FMIA 
Docket No. 40). Secretary’s decision affirmed 


DISCIPLINARY DECISIONS: 


3-D Meat, INC. FMIA Docket No. 55. Decision and Order 
BELACK’S MEaT Propucts CoMPANY, INC. FMIA Docket No. 
53. Consent 
BRISTOL BEEF COMPANY. FMIA Docket No. 56. Decision 
and Order 
*Eaves PAckING COMPANY, INC. FMIA Docket No. 60. 
Consent 
HoLipAY MEAT & PROVISION CorP. and GEORGE F. CLARK. 
FSQS Docket No. 17. Consent 
*NEBRASKA BEEF PACKERS, INC. FMIA Docket No. 59. 
Consent 
NORWICH BEEF CoMPANY, INC. FMIA Docket No. 29. 
der Lifting Stay Order 
PaTTI-TIME MEAT PACKING CORPORATION. FMIA Docket No. 
52. Consent 
SHELBY BRAND FROZEN Foop Company, Inc. FMIA Docket 
No. 54. Default 
SOUTH EASTERN MEats, INC. FMIA Docket No. 57. 
lation and Consent Decision 
Order Granting Motion to Amend Stipulation and Consent 
Decision 
*Sranko PackING CoMPANY, INC. FMIA Docket No. 58. 
Consent 
ToscONY PROVISION COMPANY, INC. FMIA Docket No. 40. 
Removal of Stay Order 
VOLUNTEER HOTEL AND RESTAURANT SUPPLY, INC. 
Docket No. 61. Stipulation and Consent Decision 


*Current month October 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 
COURT DECISION: 


BurTON, THOMAS, JR. and LEROY FRANKS v. UNITED STATES DE- 
PARTMENT OF AGRICULTURE. GEORGE BLADES and LEROY 
FRANKS v. UNITED STATES DEPARTMENT OF AGRICULTURE. 
Decided June 26, 1982. (Civil Action No. 81-2445) 
(USDA HPA Docket Nos. 154 and 173). Secretary’s De- 
cision reversed 


DISCIPLINARY DECISIONS: 


CALDWELL, SAM, TED CARTER, and JOHN C. MILLER. HPA 
Docket No. 129. Consent 
Order Dismissing Complaint as to Sam Caldwell 
*Order Dismissing Complaint as to John C. Miller 

CALLAWAY, ALLEN, MERRILL REICHART, and F.M. TALBor. 
HPA Docket No. 102. Consent as to Allen Callaway 

CooPpER, LARRY and DUDE CROWDER. HPA Docket No. 
133. Consent 

DEGRAFFENREID, GLENN. HPA Docket No. 158. 

Dick, RODNEY W. and EARNEST P. Knipp. HPA Docket No. 
179. Consent 

Dietz, JOE H. and Bos McQuerry. HPA Docket No. 
165. Consent 

*Epwarps, Gary. HPA Docket No. 184. 

FLEMING, JOE. HPA Docket No. 144. Decision and Order 
Stay Order 

GRAY, BILLY and Mrs. C. Ray CARTER. HPA Docket No. 
124. Remand Order 

GREEN, JANET and PINECREST FARMS. HPA Docket No. 
175. Consent 

HANKINS, STEVE and Larry C. Davis. HPA Docket No. 
163. Consent 

HARNEY, JOHN. HPA Docket No. 137. Decision and Or- 


HOWELL, ToMMy and Don BAIN. HPA Docket No. 156. 
Consent as to Don Bain 

KaKassy, MIKE and RALPH HENSLEY. HPA Docket No. 
94. Consent as to Ralph Hensley 

LIVOLSI, PETER and RoBertT D. Morris. HPA Docket No. 
Rit: 

Loz, GLEN D. and JUNIOR PIERCE. HPA Docket No. 
181. Consent 

PERKINS, FLOYD M. and GARY EDWARDS. HPA Docket No. 
184. Consent 

ROWLAND, ALBERT LEE and C. F. Meapows. HPA Docket No. 
107. Stay Order 


*Current month October 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


*SraMPER, ELDON and Sonya STaMPER (d/b/a CHEZMYRAE WALK- 
ERS), and Ross H. Fox. HPA Docket No. 168. Re- 
mand Order 

THORNTON, RICHARD L. and BILL CANTRELL. HPA Docket No. 
125. Decision and Order 
Stay Order 

VOLKART, TRUMAN and STEVE SMITH. HPA Docket No. 
172. Consent Decision as to Respondent Steve Smith 

WALL, RICHARD. HPA Docket No. 87. Order 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


“Gipson, BARNEY MILBURN, tla B&W Cattle ComPANy and 
UNITED STATES DEPARTMENT OF AGRICULTURE, PACKERS AND 
STOCKYARDS ADMINISTRATION v. BARNEY MILBURN GIBSON. 
Order issued September 30, 1982. (Case No. 7-81-01526) 
(Adversary Proceeding No. 7820145) (USDA P&S Docket 
No. 5975). Case remanded to the Secretary. Adver- 
sary proceedings closed 

GOTHAM PROVISION CoMPANY, INC., Debtor/Debtor in Possession. 
The First STaTE BANK OF MIAMI v. GOTHAM PROVISION CoM. 
PANY, INC. et al. (Civil Action No. 80-5682) (USDA 
P & S Docket No. 5620). Affirmed In Part, Reversed In 
Part, and Remanded 

MID-SOUTH ORDER Buyers, INC. v. PLATTE VALLEY LIVESTOCK, 
INC. (USDA P & S Docket No. 4827). Secretary’s de- 
cision affirmed 


DISCIPLINARY DECISIONS: 


ABILENE M&M Car t.e Co., INC., and ROLAND MARCEE. 
Docket No. 5924. Consent 
* Consent as to Roland Marcee 
ADAIR CoUNTY LIVESTOCK MARKET CENTER, INC., a corporation, 
and GEORGE O. DURFLINGER, JR., and HARRY DURFLINGER, 
individuals. P &S Docket No. 5962. Consent 
* ARKANSAS NATIONAL STOCKYARDS COMPANY, INC. 
Docket No. 6065. Consent 
“ARMOUR AND COMPANY. P & S Docket No. 3109. Order 
(Termination of cease and desist order) 
BARTELS MEAT COMPANY, INC. P&S Docket No. 6017. 
Consent 
BEARD, JIM D. 


*Current month October 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


BIDLEMAN, DELOS, Beaty OSBORN, and DouGLas K. McMI- 

LEN. P&S Docket No.5980. Consent with respect to 

Beaty Osborn 

Consent with respect to DeLos Bidleman 

Consent with respect to Douglas K. McMillen 
BuaAck, Oscar, III d/b/a BLack CaTTLE CoMPANY, and BLACK 

CATTLE ORDER BUYERS, INC., a corporation. P & S Dock- 

et No. 5990. Consent 

* BORNE, Pau Lewis. P & S Docket No. 6048. Consent 
BosMA, JACOB F., d/b/a CHINO LIVESTOCK COMMISSION COMPANY 

and YARDAGE. P &S Docket No. 5884. Decision and 

Order 1742 
BRANCH, PHILLIP. P &S Docket No. 5917. Consent 470 
BROOKS, STEVE, MEats, INC., and VASTON S. BROOKS. : 

Docket No. 5940. Consent 1087 
BROTHERTON, Boppy L. P &S Docket No. 5896. Consent 70 
Brown, DONNIE E. P & S Docket No. 6021. Consent 1390 
CATTLE EMPIRE FEED YARD, INC. P & S Docket No. 5999. 

Consent 490 
CHANDLER, WILLIAM “BILL”, d/b/a CHANDLER CATTLE COMPANY 

and conducting business through C & N CATTLE Corpora. 

TION, a corporation. P & S Docket No. 5976. Con- 


CHILDERS, BILL D. P &S Docket No. 5960. Consent 
CLARK LIVESTOCK AUCTION, INC. P & S Docket No. 5968. 
Consent 
Supplemental Order 
*CoasTaL Livestock, INC. P&S Docket No. 5997. 
fault 
COLLINS, JOHN GARY. P & S Docket No. 6037. Consent 
CorsicA Livestock SALES, INC., and CorsiIcA CATTLE INC. 
P & S Docket No. 5747. Consent as to Corsica Livestock 
PRR Ne SRSA or ate ec AG eoniien on ee itis ay AE a heen cit ns 
Corsica Livestock SALES, INC., DALE DOCKENDORF, CORSICA 
LivEsTOCK MARKETING, INC., WALTER D. BORMANN, GEN- 
ERAL SERVICES CORPORATION, ELwoop L. (Woopy) NELSON, 
Corsica CATTLE INC. P & S Docket No. 5728. Con- 
sent as to’ Corsica Livestock Sates, INC. 6) oo. ccc cect eeeue et 
Consent with respect to Elwood L. (Woody) Nelson 
Consent with respect to Corsica Livestock Marketing Inc. .............. 
Consent with respect to Walter D. Bormann 
Decision and Order Upon Admission of Facts By Reason of 
Default as to General Services Corporation 
DARLINGTON AUCTION MARKET, INC. P & S Docket No. 
5897. Consent 
DEMPSEY-JAMISON, INC. P & S Docket No. 5936. 


*Current month October 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


*deSiLva, BRUCE. P &S Docket No. 5923. Default 

DuQuoIN PACKING COMPANY, DECATUR PACKING DIVISION, and 
WILLIAM S. MARTIN. P&S Docket No. 5921. Deci- 
sion and Order as to William S. Martin 

EMMETT LIVESTOCK COMMISSION Co., INC., a corporation, and L. 
KENNETH TROUTT, an individual. P & S Docket No. 
5954. Consent 

FARK, PHIL. P & S Docket No. 6008. Default 

FEIDER PACKING COMPANY, INC. a corporation, and JAMES F. 
FEIDER, an individual. P & S Docket No. 5947. Con- 


FERRY BROTHERS, INC., and BUTLER WALLACE. P & S Docket 
No. 5949. Consent 
FREEMAN, DONALD O. P & S Docket No. 5939. Consent 
FREEMAN, JAY, COMPANY, INC. and J.J. FREEMAN. 
Docket No. 5891. Consent 
FRESNO CATTLE FEEDING CO., a corporation, WRC CarTTLe, INC., a 
corporation, WILLIAM R. JENKINS, an individual, Ross JEN- 
KINS, an individual, and CraIG JENKINS, an individual. 
P & S Docket No. 5927. Decision and Order as to Re- 
spondent Fresno Cattle Beeding Co... 2 se ae ss 927 
*Gipson, BARNEY M. P&S Docket No.5975. Consent 1960 
GLICK, ROGER d/b/a GLick LIVESTOCK AUCTION. P & S Docket 
No. 59381. Consent 85 
GOLDBAUM, BERTON. P & S Docket No. 5978. Consent 1400 
GREENWOOD PACKING PLANT, a corporation; DIxIE LIVESTOCK, 
INC., a corporation; and PHILLIP STOVER, an _ individ- 
ual. P & S Docket No. 5793. Consent 
Order Dismissing Complaint as to Respondent Phillip 
Stover .. 
HAMMOND, EVERETT. P & S Docket No. 5952. 
Supplemental Order 
HATCHER, MIKE. P & S Docket No. 6050. Consent 
HATCHER, WILLIAM FE. P & S Docket No. 5835. Decision 
and Order 
HEBER, GLEN d/b/a New LIBERTY LIVESTOCK AUCTION, MERCER 
CounTy Livestock AUCTION, and WALNUT AUCTION 
SALES. P &S Docket No. 5867. Consent 
HERSEY, ROBERT L., d/b/a HERSEY CATTLE COMPANY. 
Docket No. 5944. Consent 
Homes Livestock, INC., and SreveE S. HOLMES, an individ- 
ual. P & S Docket No. 6001. Consent 


*Current month October 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


HUGHSTON, WILLIAM C., MARION Livestock AUCTION, INC., 
ROBERT L. BOOKOUT, JOHN R. Bookout, HILDA M. Bookout, 
CHARLES E. WALCH, ROBERT H. ACKELS, and BRECKENRIDGE 
AUCTION and SALES Co. P &S Docket No. 5993. Con- 


HULINGS, PALMER G. “Bub” d/b/a OSAGE County Livestock AUuc- 
TION. P & S Docket No. 6012. Consent 
Supplemental Order 
Amended Order 
ILLINOIS QUALITY FEEDER PIG COMPANY, and RoGER WIND. 
P &S Docket No. 5972. Consent 
INTERSTATE PRODUCERS LIVESTOCK ASSOCIATION. P &S Dock- 
et No. 5945. Consent 
IREDELL LIVESTOCK COMPANY, CAROLINA STOCK YARDS COMPANY, 
WILLIAM Howarp Horney, Harry LEE HORNEY, and 
WILLIAM J. FEIMSTER. P &S Docket No. 5988. Con- 
sent as to Iredell Livestock Company 1095 
Consent as to Carolina Stock Yards Company 1097 
Consent as to William Howard Horney 1100 
Consent as to Harry Lee Horney 1102 
Consent as to William J. Feimster 1105 
JACOBSON, GERALD. P &S Docket No. 5637. Supplemen- 
tal Order 1570 
KNICKERBOCKER Meats, INC. P & S Docket No. 5955. 
Consent 
KREIDER, T. G. P &S Docket No. 5983. Consent 
KREINBERG & KRASNY, INC. P & S Docket No. 5970. 
258 
LANDIS, T. M., INC., a corporation, and ARDEN L, LANDIS, an indi- 
vidual. P & S Docket No. 5928. Consent 1085 
LARSEN, MIKE, d/b/a MIKE’S CATTLE Co. P&S Docket No. 
5863. Supplemental Order 1401 
LocaNn, J.C., JR. and Jimmy LoGAN, d/b/a Jimmy LOGAN LIVE- 
STOCK. P & S Docket No. 5913. Consent as to Jimmy 
Logan 
LYNCHBURG STOCKYARD, INC. 2/k/a LYNCHBURG LIVESTOCK Mar. 
KET, INc. P&S Docket No. 5904. Supplemental Or- 


MarTTEs LivestocK AUCTION MARKET, INC., a corporation, PHILIP 
MatTres, SR. & PHILIP MATTES, JR., individuals. P&S 
Docket No. 5911. Consent 
MENCHHOFER CATTLE COMPANY, a corporation, LYLE MENCH- 
HOFER, EDWARD WENDEL and RONALD EGBERT, individ- 
uals. P &S Docket No. 5844. Consent 464 
Consent as to Edward Wendel 1090 
MICHELSON’S LIVESTOCK COMMISSION AUCTIONS, INC. 
Docket No. 5860. Supplemental Order 87 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


MOLNAR PACKING COMPANY. P & S Docket No. 5937. 
cision and Order 

Moore, THOMAS L. P & S Docket No. 6035. 
Order-Termination of suspension 

Morey, Dick H. P &S Docket No. 5912. 

*MorRELL, JOHN, & ComPpANY. P&S Docket No. 3500. —Or- 
der (Termination of cease and desist order) 

Norp, STUART, BURTON NorD, THOMAS MARTIN, AMERICAN INTER- 
NATIONAL MEaT IMporTERS, INC., AMERICAN INTERNATIONAL 
MEAT COMPANY and SOUTH FLORIDA MEAT IMPORTERS, 
INC. P &S Docket No. 6007. Consent Decision as to 
Respondents Stuart Nord, Burton Nord, American Interna- 
tional Importers, Inc., American International Meat Com- 
pany and South Florida Meat Importers, Inc. ..... 

O_tp SANTA Fe FEeeEpDERS, INC., d/b/a S BaR RANCH FEED 
LOT. P & S Docket No. 6051. Consent 

PAULK AND BATTEN LIVESTOCK COMPANY, INC., LIVESTOCK Mar. 
KETERS, INC., and THURSTON PAULK, JR. P & S Docket 
No. 5780. Consent as to Paragraph II of the Complaint 
Consent as to Paragraphs III and IV of the Complaint 

PIKE CounTy Livestock MARKET, INC. a corporation, and 
CHARLES H. Day, an individual. P & S Docket No. 
6005. Consent 

POWELL, HUGH B. P &S Docket No. 5876. Decision and 
Order 

R. J. ENTERPRISES, INC., and LLoyp E. HUSBAND. P & S Dock- 
et No. 6002. Default 

RAWHIDE PACKING Co., INc. and ALEX KUMMER. P &S Dock- 
et No. 6009. Consent 

ROBERTS ENTERPRISES, INC., a corporation, and MARVIN P. Ros- 
ERTS, an individual. P & S Docket No. 5777. Decision 
and Order 

Rose, LYNN W., an individual, and TWIN FALLs Livestock Com 
MISSION COMPANY, INC., a corporation. P & S Docket No. 
5946. Consent Decision as to Twin Falls Livestock Com- 
WUGSIOTe COMMON (ERC... 6 ies os oe es Se oak weld ee eee saa Heo. << Re 
Consent Decision as to Lynn W. Rose «= Roe 

SANDERS, WAYNE. P & S Docket No. 6030. Consent 1566 

SANDOZ, KENNETH W. P &S Docket No. 5880. Consent 

SERRATO, MICHAEL A. P & S Docket No. 6006. Consent 

STEWART, THOMAS J., d/b/a OHIO VALLEY LIVESTOCK Com 
PANY. P &S Docket No. 5969. Consent 
Supplemental Order 

STIEFEL Bros., INc., and SAM STIEFEL. P & S Docket No. 
5967. Decision and Order Upon Admission Of Facts By 
Reason Of Default 


*Current menth October 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


Swirt INDEPENDENT PACKING COMPANY. P&S Docket No. 
6036. Consent 

TAYLOR, HENRY. P & S Docket No. 5941. Consent 

THOMASTON BEEF AND VEAL, INC., a corporation, and WILLIAM A. 
VERDON, an individual. P & S Docket No. 5922. Con- 


*TRENTON LivesTocK, INC., and W. BRYAN HARGETT. 

Docket No. 5848. Decision and Order 

TRENTON LivestocK MARKET, INC., J. D. WILKERSON, MICHAEL 
WILKERSON and SARAH WILKERSON. P&S Docket No. 
5981. Decision and Order Upon Admission of Facts By 
Reason of Default ; 

TROUTMAN, DONALD L. P & S Docket No. 6010. Consent 

TUCKER, RAYMOND L., and Tom J. TUCKER. P & S Docket No. 
5900. Consent 

Uinta Livestock COMMISSION Co., a corporation and Kay L. AN- 
DREASON, an_ individual. P&S Docket No. 6032. 
Consent 

VALDA, INC. a corporation, and G.L. CHERRY, an individ- 
ual, P &S Docket No. 5964. Consent 

VERNON STOCKYARDS, INC. P &S Docket No. 5974. 


WALLACE, JOHN THOMAS, JR. &S Docket No. 6042. 
Consent 

WEINBERG, THOMAS B. and FREDERICK A. WEINBERG. 
Docket No. 5984. Consent 

WELCH, OLLIE, Meat Co., INc. and VINCENT D. AGUIRRE. 
P & S Docket No. 5902. Consent With Respect To Ollie 
Welch Meat Co., Inc 
Consent With Respect To Vincent D. Aguirre 

WHITEN, JAMES P. P & S Docket No. 5966. Decision and 
Order Upon Admission Of Facts By Reason Of Default 

WINbsOR AUCTION Co., INC., RICHARD E. PALSEY, JR., RAYMOND 
L. TucKER, LARRY W. REED, and DONALD D. Gast. P&S 
Docket No. 5907. Consent as to Raymond L. Tucker 
Consent with respect to Larry W. Reed 


REPARATION DECISIONS: 


Burt’s CATTLE RANCH, INC. v. DALE PECK, STANDISH STOCK- 
YARDS, INC., DON HAYDEN, and MAMMOTH CAVE MARKETING 
CORPORATION. P & S Docket No. 5786. Order of Dis- 


BusSsMAN, ERNEST A. and PETER E. BusSSMAN d/b/a BUSSMAN 
Bros. RANCH v. BEEF & BULL EXCHANGE, INC. P&S 
Docket No. 5841. Decision and Order 
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PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Reparation Decisions—Cont. 


Davis, LoOREN v. C. B. Livestock Co. P & S Docket No. 
5756. Order of Dismissal 

Furr, JOSEPH FE. v. RONALD WARD and WESTWIND CATTLE Com- 
PANY. P & S Docket No. 5643. Order of Dismissal 

* Harpy, JOHN, JR. v. Fort Scort SALE Co., INc. P & S Docket 

No. 5855. Decision and Order 

HIGGINBOTHAM, ForREST W. v. TED BAKER & SON. P&S 
Docket No. 5965. Decision and Order 

* Denial of Petition For Rehearing 

JAEGER, MELVIN v. PRODUCERS ORDER BUYING COMPANY. 
P & S Docket No. 6019. Order of Dismissal 

NAPOLEON LIVESTOCK AUCTION, INC. v. ROLLIN SODERHOLM d/b/a 
SODERHOLM LIVESTOCK SALES. P & S Docket No. 
5890. Decision and Order 

RUSSELL, STEVEN P. II v. R. L. Scomipt, DVM, THE Kansas City 
Stock YARDS COMPANY OF MAINE, WILSON, FLYNN, 
LAWS—STANDISH COMPANY, ROBERT BRICKER, and MIAMI 
CounTy Livestock COMPANY, INC. P&S Docket No. 
5877. Decision and Order 

SANCHEZ, ROBERTO RODRIGUEZ v. HRDLICKA Bros. LIVESTOCK 
SALES, INC. P &S Docket No. 5737. Decision and Or- 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


C. B. Foops, INc. v. UNITED STATES DEPARTMENT OF AGRICUL- 
TURE. (Civil Action No. 81-2197) (USDA PACA Docket 
No. 2-5544). Petition for review, denied 

COLUMBUS FRUIT CoMPANY, INC. v. JOHN R. BLocK, Secretary of 
Agriculture, UNITED STATES DEPARTMENT OF AGRICULTURE, 
and UNITED STATES OF AMERICA. (USDA PACA Docket 
No. 2-5538).  Secretary’s decision affirmed 

KAFCSAK, RUDOLPH J. d/b/a ACME Foops v. THE SECRETARY OF 
AGRICULTURE for the United States of America and THE 
UNITED STATES OF AMERICA. (USDA PACA Docket No. 
2-5307). Secretary’s decision affirmed 

UNITED FRUIT AND VEGETABLE Co., INC. v. DIRECTOR OF THE FRUIT 
& VEGETABLE Division, Marketing Service United States 
Department of Agriculture, and JOHN BLOCK, Secretary of 
Agriculture. (USDA PACA Docket No. 2-5536). 
Secretary’s decision affirmed 
Supreme Court Decision, certiorari denied, Secretary’s de- 

cision affirmed 


*Current month October 1982 decisions. 





1886 CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


PAGE 
DISCIPLINARY DECISIONS: 


ALEX’S PRODUCE. PACA Docket No. 2-5630. Decision 
and Order 
*C. B. Foons, Inc. PACA Docket No. 2-5544. Order Dis- 
missing Stay Order and Reinstating Decision and Order 
* CoLLEY-Woops, INC. PACA Docket No. 2-6043. Default 
CoLumMBuS’ Fruit Company, INC. PACA Docket No. 
2-5538. Order Vacating Stay 
CUMBERLAND PRODUCE Co., INC. PACA Docket No. 
2-6092. Consent 
DEFEO, ANNA, d/b/a CENTRAL PRODUCE Co. PACA Docket 
No. 2-5895. Decision and Order 
DeLisi, JOE, FruiT Co. PACA Docket No. 2-5859. Con- 


DRABEK, ROBERT L., Co., INC. PACA Docket No. 2-6030. 
Consent 
FARM FRESH PRODUCE Co. PACA Docket No. 2-6000. De- 


FARMWEST Fruit Factors, INC., and NORTHWEST FRUIT SALES, 
INC. PACA Docket No. 2-5843. Decision and Order 

FINER Foops SALEs Co., INc. PACA Docket No. 2-5543. 
Decision and Order 
Stay Order 

ForEST AVENUE PRODUCE Co. PACA Docket No. 2-5832. 


FRUIT UNLIMITED ‘TRUCKING, INC. PACA Docket No. 
2-6023. Consent 

HAMPSHIRE OPEN’ AIR-MKT, INC. PACA Docket No. 
2-5675. Decision and Order 
Denial of Petition for Reconsideration 

HenrY, J. H., PRopDUCE Company, INC. PACA Docket No. 
2-5796. Default 

KAFCSAK, RUDOLPH JOHN d/b/a ACME Foop CoMPANY. 
Docket No. 2-5307. Order (Lifting Stay And Reinstat- 
ing Prior Order) 

KemprF, EF. L., & Son, INC. PACA Docket No. 2-5882. 
cision and Order 

MEIER, JOHN & Son, INC. PACA Docket No. 2-5860. Con- 


MICHIGAN QUALITY Foops, INC. PACA Docket No. 2-5831. 
Consent 
*MorGAN, CHARLES E., d/b/a T.-C. BRAND PRODUCE. PACA 
Docket No. 2-6058. Decision and Order 
Na, KELVIN S., d/b/a Kin Yip CoMPANy. PACA Docket No. 
2-6002. Default 
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PAGE 
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NEw JERSEY TOMATO Co., INC. PACA Docket No. 
2-5942. Default 

NIELSEN PRODUCE Co. PACA Docket No. 2-5919. Deci- 
sion and Order 

NorTH AMERICAN PRODUCE DISTRIBUTORS, INC. PACA Docket 
No. 2-5742. Decision and Order 

PRECIOSA PACKING Housg, _ INC. PACA Docket No. 
2-5964. Default 

PREFERRED PRODUCE Co., INC. 
Decision and Order 

RANDLES, BENNY R. d/b/a LOWELL PRODUCE, INC. 
Docket No. 2-5920. Default 

RE, JOSEPH VINCENT, d/b/a BuD RE WHOLESALE Fruits & VEGE 
TABLES. PACA Docket No. 2-6032. Consent 

SALADINO, C., & SON. PACA Docket No. 2-6001. Default 

SrowEe, CARLTON F., INC., a/t/a SOUTHERN TIER PRODUCE 
Co. PACA Docket No. 2-5730. Decision and Order 

ToMMIES CELLO-PaK, INC. PACA Docket No. 2-5791. De- 
cision and Order .... 

UNITED FRUIT AND VEGETABLE Co., INC. PACA Docket No. 
2-5536. Order (Vacating Stay) 

V.P.C., INc., tla PETER T. GLAKAS PRODUCE. PACA Docket 
No. 2-5844. Decision and Order 

WATERMILL Export, INC. PACA Docket No. 2-5989. Con- 


YADEN, KEELER & YOUNG, INC. 
Decision and Order 


REPARATION DECISIONS: 


A.C.A. MusHroom, Inc. v. C&G Musuroom Co. oF FLoripA, 
INC. PACA Docket No. 2-6046. Order of Dismissal 1829 
ABATTI PRopUCE, INC. v. W. F. PINCKNEY Co., INC. 
Docket No. 2-5976. Reparation Order 783 
* AcE Hi PACKING, INC. v. CoRONET Foops, INC. PACA Docket 
No. 2-6098. PN ERG OE ES) date) drs a inv ie arainirs paca me © DASE a 2039 
ADMIRAL PACKING COMPANY v. FRuiT UNLIMITED, INC. PACA 
Docket No. 2-5934. Reparation Order 590 
ADMIRAL PACKING Co. v. PREVOR-MAYRSOHN INTERNATIONAL, 
INC. PACA Docket No. 2-5802. Dismissal 99 
*ApOBE PRODUCE DISTRIBUTORS v.E. VEGA & SONS PRO 
DUCE. PACA Docket No. 2-5948. Decision and Or- 


AGRI SALES v. SAMUEL SIMON PETRO d/b/a SAM PETRO PRODUCE 
Co. PACA Docket No. 2-5975. Decision and Order 
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ALGER FARMS v. PRODUCE BROKERS, INC. PACA Docket No. 
2-5879. Decision and Order 

ALL STATE PACKERS, INC. v. BANANAS, INC. PACA Docket 
No. 2-6010. Reparation Order 

ALLEN, RUSSELL W. v. NEw ENGLAND Farms, INC. PACA 
Docket No. 2-5647. Dismissal 

AMERICAN BANANA Co. INC. v. LATIN BELLY LIMITED. PACA 
Docket No. 2-5947. Decision and Order 

AMERICAN BANANA Co., INC. v. MARVIN GRAY. PACA Docket 
No. 2-5825. Decision and Order 

APKARIAN, T., & SONS v. FRUIT UNLIMITED, INC. PACA Dock- 
et No. 2-5935. Reparation Order 

ARKANSAS TOMATO Co. v. ANTHONY M. ARENA d/b/a ARENA PRO- 
DUCE Co. and CENTRAL MARKETING ASSOCIATES, INC. 
PACA Docket No. 2-5782. Decision and Order 
Stay Order 
Order Denying Petition For Reconsideration 

AYALA & SONS PRODUCE Co. v. J. D. (JOHNNY) Lowe, JR., Co., 
INC. PACA Docket No. 2-5854. Order of Dismissal 

* BAILLIE, JACK T., CoMPANY, INC. v. DAvip W. Osporn, d/b/a 

West Coast CONNECTION. PACA Docket No. 2-6080. 
Reparation Order 

BENGARD, TOM, RANCH, INC. v. ARIZONA FRESH Foops, INC. 
PACA Docket No. 2-5875. Stay Order 

BENGARD, TOM, RANCH INC. v. TOMATOES INC. PACA Docket 
No. 2-5979. Decision and Order 
Denial of Petition for Reconsideration 

BIANCHI & SONS PACKING Co. v. M F W Truckina, INC., d/b/a 
TRIANGLE ENTERPRISES. PACA Docket No. 2-5812. 
Decision and Order 

“Bic RED” TOMATO PACKERS v. KENNETH P. Davis d/b/a CENTRAL 
VIRGINIA PRODUCE Co. PACA Docket No. 2-5915. 
Decision and Order 

BLUE GOOSE GROWERS, INC. v. PREVOR-MAYRSOHN INTERNATION- 
AL, INC. PACA Docket No. 2-5801. Decision and Or- 


BONAFEDE, J., & SON v. Conroy Co., INC. PACA Docket No. 
2-6079. Order Requiring Payment of Undisputed 
Amount 

BoRDGES, ALEX, Co. v. SAM WANG Foop Corp. PACA Docket 
No. 2-5902. Decision and Order 

BRANIX TRUCKING v. CUMBERLAND PRODUCE Co., INC. 

Docket No. 2-5991. Decision and Order 

BRYANT, Ray d/b/a RAY BRYANT PACKING Co. v. A & J PRODUCE 

Corp. PACA Docket No. 2-5685. Dismissal 
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BRYANT, Ray, d/b/a Ray BRYANT PACKING Co. v. POPULAR FRUIT 
& Propuce, INc. PACA Docket No. 2-5449. Order 
of Dismissal 

BRYANT, Ray, PACKING Co. v. LLoyD MEYERS Co. 

Docket No. 2-5855. Order of Dismissal 

BURTON, JAMES v. ALVIN KEENAN, LTD. PACA Docket No. 
2-5759. Decision and Order 

BusHMAN, H. R., & Son, Corp. v. Victor Foops, INc. 

Docket No. 2-5865. Decision and Order 

BUSHMAN, Harry, INC. v. COMMODITY MARKETING COMPANY. 

PACA Docket No. 2-5823. Decision and Order 
*C & B Farms v. DELL-SAND ENTERPRISES, INC. a/t/a D & S Pro. 
DUCE MART. PACA Docket No. 2-5815. Decision and 


CAAMANO Bros., INC. v. HARBOR BANANA DISTRIBUTORS, INC. 
a/tla WHOLESALE FRESH Foops. PACA Docket No. 
2-5878. Stay Order 

CALAVO GROWERS OF CALIFORNIA v. THE Guy C. PANNO Com 
PANY, INC. PACA Docket No. 2-5883. Dismissal 

CaAL-CEL MARKETING, INC. v. Frurr UNLIMITED, INC. PACA 
Docket No. 2-5928. Reparation Order 

CALIFORNIA LETTUCE FARMS, INC. v. FRESH-PAK Foops, INc. 
PACA Docket No. 2-5189. Dismissal 

*CaL-SHRED, INC. v. GEORGE DEPAOLI DisTRIBUTING COMPANY. 
PACA Docket No. 2-6107. Order Requiring Payment 
of Undisputed Amount 

CaL-VEG SALES, INC. v. ARIZONA FRESH Foops, INc. 

Docket No. 2-5873. Stay Order 

CARDINAL DISTRIBUTING Co., INC. v. GRANADA MARKETING, INC. 
d/b/a RicHarD A. GLass Co. PACA Docket No. 
2-5814. Decision and Order 

CasE, DouGLAs, d/b/a CASE PRODUCE COMPANY v. SAMUEL SIMON 
Petro d/b/a SAM PETRO PRODUCE. PACA Docket No. 
2-5914. Decision and Order 

CASTLE & CooKE, INC. v. ARIZONA FRESH Foops, INc. 

Docket No. 2-5904. Stay Order 

CHICAGO OXFORD Co. v. TUCHTEN-ALTMAN COMPANY and/or 
STADELMAN Fruit, INC. PACA Docket No. 2-5669. 
Dismissal 
Stay Order 
Order on Reconsideration 

CHIQUITA BRANDS, INC. v. ARIZONA FRESH Foops, INC. 

Docket No. 2-5893. Stay Order 

CONSUMERS PRODUCE COMPANY INC. OF PITTSBURGH v. MIKRITA 
INCORPORATED a/t/a BELLE AIR IGA FOoDLINER. PACA 
Docket No. 2-5984. Decision and Order 
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CUSUMANO Bros., INC. v. Tony’s PropucE, Inc. | PACA Dock- 
et No. 2-5963. Order Requiring Payment Of Undisput- 


D. J.B. Farms. v. TOMATOES, INC. PACA Docket No. 
2-5985. Order Requiring Payment Of Undisputed 


Order of Dismissal 

D & S Sates Co., Inc. v. D’ArRIGO Bros. Co. OF CALIFOR- 
NIA. PACA Docket No. 2-5840. Decision and Order 
Stay Order and Extension Of Time For Filing Petition To 

Rehear, Reargue, and Reconsider 

Dismissal Of Petition For Reconsideration 

D’ARRIGO Bros. Co. OF CALIFORNIA v. FRUIT UNLIMITED, INC. 
PACA Docket No. 2-5929. Reparation Order 

D’ ARRIGO BROTHERS COMPANY OF CALIFORNIA v. W. F. PINCKNEY 
Co.,INc. | PACA Docket No. 2-5950. Reparation Or- 


DE BRUYN PRODUCE Co. v. MICHIGAN REPACKING & PRODUCE 
Co. PACA Docket No. 2-5804. Decision and Order 

DEL MONTE BANANA COMPANY v. ARIZONA FRESH Foops, 
INC. PACA Docket No. 2-5870. Stay Order 

DEL MONTE BANANA COMPANY v. HARBOR BANANA DISTRIBUTORS, 
INC. a/t/a WHOLESALE FRESH Foops. PACA Docket No. 
2-5887. Stay Order 

Dew-Grow Inc. a/t/a CENTRAL WEST PRODUCE v. BANANAS, 
INC. PACA Docket No. 2-6007. Reparation Order 

DiETz & KLODENKO v. Food SERVICES UNLIMITED INCORPORAT- 
ED. PACA Docket No. 2-5579. Dismissal 

EMMERT TRANSFER Co. v. MICHIGAN QUALITY Foops, INC. 
PACA Docket No. 2-5806. Stay Order 

EVERETT, DALE W. d/b/a DALE’S FRuiT MARKET v. W. F. PINCK- 
NEY Co., INC. PACA Docket No. 2-5981. Order of 
Dismissal 

EVERKRISP VEGETABLES, INC. v. H. E. Butt GrRocERY Com. 
PANY. PACA Docket No. 2-6040. Order of Dismiss- 


FIESTA FARMS COOPERATIVE v. TAMARA Foops, INC., a/t/a SUN 
RING Foops. PACA Docket No. 2-5735. Decision 
and Order 

FISHER, BRADLEY J. v. ACTON Co., INC., d/b/a GORDON 
Foops. PACA Docket No. 2-5837. Decision and Or- 
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*Forp, MALvIN G. d/b/a MaLvIN Forp PRoDUCE v. SAMUEL SIMON 
PeETRO d/b/a SAM PETRO PRODUCE. PACA Docket No. 
2-5974. Decision and Order 

FROSTEG, Max d/b/a THE BULL FROSTEG Co. v. FRANCES SALADINO 
and JOE SALADINO d/b/a C. SALADINO AND SON. PACA 
Docket No. 2-5899. Reparation Order 

FRUIT SALAD, INC. v. JAMES R. KENNEY CO., a/t/a JiM’S PEELED 
POTATOES. PACA Docket No. 2-6029. Reparation 


GAGLIANO, A., Co., INC. v. THE AUSTER COMPANY, INC. 
Docket No. 2-5997. Order Requiring Payment Of Un- 
disputed Amount 

GARIN COMPANY, THE v. FRESH ACRES, INC. PACA Docket 
No. 2-5891. Decision and Order 

GARIN COMPANY, THE v. HOVERSEN & SONS. PACA Docket 
No. 2-5805. Decision and Order 

GARIN COMPANY, THE v. NEW ENGLAND FARMS PACKING Co., INC. 
altla DIMARE-NEW ENGLAND FARMS. PACA Docket No. 
2-5817. Decision and Order 

GENERAL PRODUCE, INC. v. CHARLES H. CLoup, d/b/a E>GEwoop 
PRODUCE Co. PACA Docket No. 2-5820. Decision 
and Order 

GEORGIA VEGETABLE Co., INC. v. BATTAGLIA PRODUCE SALES, 
INC. PACA Docket No. 2-5756. Decision and Order 

GOLD CoasT PACKING INC. v. ARIZONA FRESH Foops, INC. 
PACA Docket No. 2-5912. Stay Order 

GoLpD Coast PACKING INC. v. BANANAS, INC. PACA Docket 
No. 2-6005. Reparation Order 

GRAFF, EpGAR H., JR. v. CHANDLER-TROPIC Co., INC. PACA 
Docket No. 2-5944. Decision and Order 

Gratz & UTTER v. SANSU PRODUCE Co., INC. 
No. 2-5808. Decision and Order 

GREEN VALLEY PRODUCE Co-Op v. BEN H. ROBERTS PRODUCE, 
INC. PACA Docket No. 2-5734. Decision and Order 

GREEN VALLEY PropuUCE Co-Op uv. NICHOLAS J. ZERILLO, 
INC. PACA Docket No. 2-5824. Decision and Order 

GRIFFIN & BRAND SALES AGENCY, INC. v. BIALAS PRODUCE Co., 
INC. PACA Docket No. 2-5955. Decision and Order 

HaLL, H. & Co., INC. v. CONSOLIDATED PRODUCE COMPANY, 
INC. PACA Docket No. 2-5967. Decision and Order 

HANESS, MarK L. d/b/a C. J.’S BROKERAGE v. ARIZONA FRESH 
Foops, INc. PACA Docket No. 2-6035. Stay Order 

HARDEN FARMS OF CALIFORNIA v. FRUIT UNLIMITED, INC. 
PACA Docket No. 2-5927. Reparation Order 
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Harrison, AL, COMPANY DISTRIBUTORS v. ARIZONA FRESH Foops, 
INC. PACA Docket No. 2-5877. Stay Order 

HILLCREST SALES, INC. v. BANANAS, INC. PACA Docket No. 
2-6011. Reparation Order 

HOLLINGSWORTH, JOHN M. d/b/a HOLLINGSWORTH CITRUS SALES 
v. PREVOR-MAYRSOHN INTERNATIONAL, INC. PACA Dock- 
et No. 2-5803. Decision and Order 

HOMESTEAD POLE BEAN Co-Op, INC. v. PRODUCE BROKERS 
INC. PACA Docket No. 2-5866. Decision and Order 

HOMESTEAD TOMATO PACKING Co., INC. v. AUSTIN J. MERKEL Co., 
INC. PACA Docket No. 2-5528. Order Upon Recon- 
sideration 

HOMESTEAD TOMATO PACKING Co., INC. v. C. SALADINO & 
Son. PACA Docket No. 2-5937. Order Requiring 
Payment Of Undisputed Amount 

HORWATH AND Co., INC. d/b/a GONZALES PACKING COMPANY v. 
E. VEGA & SONS’ PRODUCE. PACA Docket No. 
2-5774. Decision and Order 

HoRWATH AND Co., INC. a/t/a GONZALES PACKING COMPANY Co. 
v.M F W_ TruckinGc INc., d/b/a TRIANGLE ENTER- 
PRISES. PACA Docket No. 2-5811. Decision and Or- 


HorWaATH and (Co., INC. a/t/a GONZALES PACKING Co. 
v. TOMATOES, INC. PACA Docket No. 2-5978. Order 
of Dismissal 

HowarpD Farms, INC. v. ORVAL KENT Foop Co., INC. PACA 
Docket No. 2-5540. Decision and Order 

HUBBARD COMPANY, THE v. THE AUSTER COMPANY, INC., and/or 
UNITED PRODUCE DisTRIBUTORS, INC. PACA Docket No. 
2-5793. Decision and Order 

INDIAN RIVER CITRUS SALES, INC. v. PREVOR-MAYRSOHN INTERNA- 
TIONAL, INC. PACA Docket No. 2-5818. Decision 
and Order 

INGLIS, JOHN, FROZEN Foops v. CONSOLIDATED BROKERS, INC. 
and/or CONTINENTAL OrG. OF DIST. ENTERPRISES t/a 
CODE. PACA Docket No. 2-5676. Order of Dismiss- 


Correction of Order of Dismissal 
INN Foops, INc. v. FALL RIVER CANNING COMPANY. 
Docket No. 2-5366. Decision and Order 
INOUYE, Mits v. Nick DELIS Company, INC. PACA Docket 
No. 2-5965. Decision and Order 
J-B DISTRIBUTING Co. v. W. F. PINCKNEY Co., INC. 
Docket No. 2-5949. Reparation Order 
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JOLIVETTE PRODUCE v. J & J DISTRIBUTING Co. PACA Docket 
No. 2-5768. Decision and Order 

KinG SALAD Avocapo Co., INC. v. ARIZONA FRESH Foops, 
INC. PACA Docket No. 2-5871. Stay Order 

KIsER & Sons, INC. v. CLARY House, INc. PACA Docket No. 
2-5621. Dismissal 

KUROKI, GEORGE v. BERRYHILL’S PRODUCE. PACA Docket No. 
2-5961. Decision and Order 

LAMANTIA-CULLUM-COLLIER & Co., INC. v. L& M BROKERAGE 
Co., INc. PACA Docket No. 2-5917. Decision and 


LAMANTIA-CULLUM-COLLIER & Co., INC. v. M. TROMBETTA & 
Sons, INc. PACA Docket No. 2-5704. Decision and 
Order 

LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. HOULEHAN, 
INC. PACA Docket No. 2-5821. Decision and Order 
Stay Order 
Order on Reconsideration 

LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. SOL SALINS, 
INC. PACA Docket No. 2-5816. Decision and Order 

LENNARD, WAYNE J. & SONS, INC. v. CHARLES A. DEzorv, INC., 
and/or DAN-DEE PRETZEL & PoTato CHIP COMPANY, and/or 
AMERICAN SPECIALITY Foops, INc. PACA Docket No. 
2-5993. Decision and Order 

*Macaio, Inc. v. UNDERWooD Propuce, INC. 
No. 2-5885. Decision and Order 

MaGic VALLEY POTATO SHIPPERS, INC. v. REX E. SPARKS PRo- 
DUCE. PACA Docket No. 2-5794. Dismissal 

MANA-HILL PACKING Co., INC. v. BILL RUSSELL ENTERPRISES, 
INC. PACA Docket No. 2-5905. Stay Order 

MANN, GEORGE E. v. MANUEL GUAJARDO d/b/a GUAJARDO PRO- 
DUCE AND SON. PACA Docket No. 2-5758. Decision 
and Order . 

Order Denying Request For Extension 

MANN PackING Co., INC. v. VEGETABLE SPECIALISTS Co. 
PACA Docket No. 2-5829. Decision and Order 

MANNING, JOHN, & Co., INC. v. CENTRAL VIRGINIA PRODUCE 
Co. PACA Docket No. 2-5799. Decision and Order 

MaTELSON, Don I. d/b/a New Day Distriputors v. Fruit UNLIM- 
ITED, INC. PACA Docket No. 2-5925. Reparation Or- 


MAzzIE FARM SALES, INC. v. HARBOR DISTRIBUTORS, INC. a/t/a 
WHOLESALE FRESH Foops. PACA Docket No. 2-5880. 
Stay Order 
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MEIER, JOHN AND SON, INC. v. M. Orrutr BROKERAGE Co., 
INC. PACA Docket No. 2-5827. Decision and Order 

MENDELSON-ZELLER Co., INC. vu. PETER J. SCHMITT OCo., 
INC. PACA Docket No. 2-5663. Decision and Order 
Order on Reconsideration 

MERIT PACKING COMPANY v. WILLIAM G. YOKELEY, d/b/a WILLIAM 
BILLY YOKELEY. PACA Docket No. 2-5977. Decision 
and Order 

MILLS, JAMES, GROWERS SERVICE COMPANY v. A & J PRODUCE 
CorP. PACA Docket No. 2-5861. Order of Dismiss- 


MILLS, JAMES, GROWERS SERVICE Co. v. YARDEN, KEELER & 
YOuNG, INC. PACA Docket No. 2-5868. Decision 
and Order 

MINAMI, YATARO, d/b/a Hy MINAMI SONS uv. ARIZONA FRESH 
Foops, INc. PACA Docket No. 2-5896. Stay Order 

MINAMI, YATARO, d/b/a H.Y. MINAMI & Sons. v. Fruit 
UNLIMITED, INC. PACA Docket No. 2-5933. Repara- 
tion Order 

Misira, Tony & Son Propuce v. H. Brooks & Co., INc. 
PACA Docket No. 2-5753. Dismissal 

Misira, ToNy & SON PRODUCE v. CONTINENTAL MINNESOTA. 
PACA Docket No. 2-5752. Decision and Order 

MisiraA, ToNy & SON PropuCE v. NORTHWEST PRODUCE Co., 
INC. PACA Docket No. 2-5766, Decision and Order 

MisiraA, TONY & SON PRODUCE v. TWIN City PRODUCE. PACA 
Docket No. 2-5776. Decision and Order 

MONTEREY Bay PACKING Co. v. Fruir UNLIMITED, INC. 

Docket No. 2-5931. Reparation Order 

MONTGOMERY SALES BROKERS v. V. F. LANASA, INC. 
Docket No. 2-5684. Decision and Order 

MouNTAIN MIsT PACKERS v. HARVEST HOUSE MARKETING CORPO- 
RATION. PACA Docket No. 2-5620. Order of Dis- 
missal 

Murpuy, O. P., PropucE Company, INC. a/t/a O. P. MurpPHY & 
Sons v. KELVIN S. NG d/b/a KIN Yip Company. PACA 
Docket No. 2-5848. Decision and Order 

NAAM PACKING CoMPANY uv. M. F. W. TruCKING, INC. d/b/a Tri 
ANGLE ENTERPRISES. PACA Docket No. 2-5813. De- 
cision and Order 

Nava, Davi, & Sons v. E. VEGA & SONS PRODUCE. PACA 
Docket No. 2-5748. Decision and Order 

NORTH AMERICAN PRODUCE DISTRIBUTORS, INC. v. EDDIE ARAKE- 
LIAN, PACA Docket No. 2-5586. Decision and Or- 
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NORTHERN Fruit Co., INC. v. LESTER DISTRIBUTING Co. 

Docket No. 2-6051. Order of Dismissal 
ONEONTA TRADING CORPORATION v. WALTER GAILEY & SONS, 

INC. PACA Docket No. 2-5830. Decision and Order 
PACKERS SALES ASSOCIATES, INC. v. PROJECT TRADEWINDS, 

INC. PACA Docket No. 2-5308. Order of Dismissal 
PALIS, PETER d/b/a PETER PALIS FARM v. THE INTERNATIONAL 

Fruit Propucts Co. PACA Docket No. 2-5788. De- 

cision and Order 
PANDOL BROTHERS, INC. 

INC. PACA Docket No. 2-5807. Stay Order 1642 
Pappas & Co. v. A & J PRODUCE CorpP. PACA Docket No. 

2-5952. Decision and Order ...... ei 
Pappas, PETE, & Sons, INC. v. PIONEER PRODUCE Co., 

PACA Docket No. 2-5916. Order Requiring Payment 

Of Undisputed Amount And Notice To Show Cause . . cee ae 

Order of Dismissal ... Res 784 
PARAMOUNT Propuce, INc. v. MICHAEL Bros., INC. 

Docket No. 2-5924. Decision and Order ode etr ae eee 1801 
PARKS CoMPANY, INC., THE KEN v. HAROLD H. UTTER and Ray 

MOND L. UTTER d/b/a GRATZ & UTTER. PACA Docket No 

2-5786. Decision and Order 
PaT BROKERAGE Co., INC. v. W. F. PINCKNEY Co., INC 

Docket No. 2-5690. Reparation Order . ie ne 
PETRO, SAMUEL SIMON, d/b/a SAM PETRO PRODUCE v. E. VEGA AND 

Sons, INc. PACA Docket No. 2-6036. Order Requir- 

ing Payment of Undisputed Amount ..... ; cs. Sao 
PHILADELPHIA FRUIT EXCHANGE, INC. v. 

INC. PACA Docket No. 2-5953. Decision and Order 1793 
PHILLIPS, JOE, INc. v.G & T TERMINAL PACKAGING CO., 

INC. PACA Docket No. 2-5769. Decision and Order 1803 
PINTO BROTHERS, INC. v. CARIOTO FRuIT DISTRIBUTORS, 

INC. PACA Docket No. 2-5886. Decision and Order 
PLEASANT VALLEY VEGETABLE Co-Op v. Rost. T. COCHRAN & Co., 

INC. PACA Docket No. 2-5850. Decision and Order 
Power, T.J., & COMPANY v. AFFILIATED OF FLORIDA, INC. 

PACA Docket No. 2-5834. Decision and Order 
Power, T. J., & COMPANY v. FLORIDA Foop DIVISION OF LUCKY 

Srores, Inc. a/t/a KasH ‘N’ KARRY FRIENDLY SUPER MAR 

KETS. PACA Docket No. 2-5835. Decision and Or- 


PRETTYMAN, C.J., JR., INC. v. D. J. LAMANTIA INC. PACA 
Docket No. 2-5888. Decision and Order . . 
* PRETTYMAN, C. J., JR., INC. v. Tom Ayoos, INc. PACA Dock- 
et No. 2-5943. Decision and Order 
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PrRoDUCE Propucts, INC. v. ARIZONA FRESH Foops, INC. 

PACA Docket No. 2-5869. Stay Order 
* PRODUCE SPECIALISTS OF ARIZONA, INC. v. GULFPORT TOMATOES, 

Inc. PACA Docket No. 2-6106. Order Requiring 
Payment of Undisputed Amount 

PROFFER WHOLESALE PRODUCE Co., INC. v. W. F. PINCKNEY Co., 
Inc. | PACA Docket No. 2-5959. Reparation Order 

PRUETTE, GRADY v. E. VEGA & SONS PRODUCE. PACA Docket 
No. 2-5660. Decision and Order 

PurE GOLD, INC. v. GOLDEN STATE DISTRIBUTORS. PACA 
Docket No. 2-5941. Decision and Order 

RANDALL, NORMAN D. v. RICHARD LAND. PACA Docket No. 
2-5898. Decision and Order 

REIMAN, C. A. d/b/a Tri PoINTS WESTERN v. FRuIT UNLIMITED, 
INC. PACA Docket No. 2-5936. Reparation Order 

RELAN, JOSEPH A. d/b/a RELAN PRODUCE FARMS v. GEORGIA 
VEGETABLE Co., INC. PACA Docket No. 2-5798. 
Decision and Order 

RELAN PRODUCE FARMS v. GEORGIA VEGETABLE Co., 
PACA Docket No. 2-5798. Stay Order 
Order on Reconsideration 

RIVERSIDE STRAWBERRY COOLERS, INC. v. W. F. PINCKNEY Co., 
Inc. PACA Docket No. 2-5951. Reparation Order 

RoBINSON, C. H., COMPANY v. FLoypD J. BEYER. PACA Docket 
No. 2-5881. Decision and Order 

ROGERS BROKERAGE Co. v. Maacic City Propuce Co., INc. 
PACA Docket No. 2-5864. Decision and Order 

RoyaAL PACKING Co. v. Ep GIVEN, INC. PACA Docket No. 
2-5822. Decision and Order 

ROYAL PACKING COMPANY v. PAOLO VOLPE & Sons, INC. 
PACA Docket No. 2-5849. Decision and Order 

SALINAS MARKETING COOPERATIVE v. ARIZONA FRESH FOoops, 
INC. PACA Docket No. 2-5911. Stay Order 

SALINAS MARKETING COOPERATIVE v. TOM LANGE Co., 
PACA Docket No. 2-5810. Decision and Order 

SCHOOL PANTRY, INC. v. LATIN BELLY LIMITED. PACA Docket 
No. 2-5946. Reparation Order 

SHAFER LAKE Fruit, INc. v. KMC Foops Inc. PACA Docket 
No. 2-5890. Dismissal 

SHORE, A.G., Co., INc. v. FouR SEASONS WHOLESALE PRO- 
DUCE. PACA Docket No. 2-5743. Decision and Or- 
der 

SILVER CREEK PACKING COMPANY, INC. v. Fruit UNLIMITED, 
INC. PACA Docket No. 2-5926. —_ Reparation Order 
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Stix L’s PAcKING CoMPANY, INC. v. ARIZONA FRESH Foops, 
INC. PACA Docket No. 2-5851. Decision and Order 

Stx L’s PAcKING Co., INc. v. C. SALADINO AND SON. PACA 
Docket No. 2-5918. Order Requiring Payment Of Un- 
disputed Amount 
Decision and Order 

Stx L’s Packinc Company INC. v. PRECIOSA PACKING HOUSE, 
INC. PACA Docket No. 2-5680. Decision and Order . 

SMELTZER ORCHARD COMPANY v. Kroupa’s, INC. PACA Dock- 
et No. 2-5838. Order of Dismissal 

SOUTHLAND PRODUCE Co. a/t/a WESTERN Fruit SALES Co. 
v. DELTA PACKING COMPANY. PACA Docket No. 2-5701. 
Decision and Order .. . 

SPADA DISTRIBUTING Co., INC. v. G & T TERMINAL PACKING Co., 
INC. PACA Docket No. 2-5901. Order of Dismissal 

SQUILLANTE & ZIMMERMAN SALES, INC. a/t/a SIMON AND FRENCH 
v. THE AUSTER Co. PACA Docket No. 2-6054. Order 
of Dismissal 

STANDARD Fruit & STEAMSHIP COMPANY v. JOS. NOTARIANNI & 
ComPANY, INC. PACA Docket No. 2-5819. Decision 
and Order 

STANDARD Fruit & VEGETABLE Co., INc. v. H & H DISTRIBUTING 
Co. PACA Docket No. 2-5987. Order Requiring 
Payment Of Undisputed Amount 
Decision and Order 

STARR PropuUCE Co. INC. v. FoUR SEASONS WHOLESALE PRO- 
DUCE. PACA Docket No. 2-5986. Reparation Order 

Sroops & WiLson, INC. v. WHOLESALE PRODUCE EXCHANGE. 
PACA Docket No. 2-5775. Decision and Order 

*SrruBE CELERY & VEGETABLE Co. v. CHICAGO PRODUCE SUPPLI- 

ERS, INC. PACA Docket No. 2-6033. Order of Dis- 


SUNKIST GROWERS, INC. v. FISHMAN PRODUCE Co. PACA 
Docket No. 2-5697. Decision and Order 

SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5698. Decision and Order 

SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5699. Decision and Order 

SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5700. Decision and Order 

SUNKIST GROWERS, INC. v. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5705. Decision and Order 

SUPERIOR FARMING COMPANY v. BANANAS, INC. PACA Docket 
No. 2-6004. Reparation Order 
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Symms Fruir RANCH, INC. v. ARIZONA FRESH Foops, INC. 
PACA Docket No. 2-5876. Order of Dismissal 

TEIXEIRA FARMS, INC. v. ARIZONA FRESH Foops, INC. 
Docket No. 2-5913. Stay Order 

TEIXEIRA Farms, INC. v. BANANAS, INC. PACA Docket No. 
2-6009. Reparation Order 

TEIXEIRA FARMS, INC. v. FRUIT UNLIMITED, INC. PACA Docket 
No. 2-5930. Reparation Order 

Texas CiTRUS EXCHANGE v. ARIZONA FRESH Foops, INC. 
PACA Docket No. 2-5874. Stay Order 

TOMATOES, INC. v. ARISTA PRODUCE CorP. PACA Docket No. 
2-5908. Decision and Order 

Unirep Potato DistripuTorS, INC. v. PoTato SALES COMPANY, 
INC. PACA Docket No. 2-5892. Order of Dismissal 

V.P.S. INTERNATIONAL v. TRADE WEST MERCHANDISING, INC. 
PACA Docket No. 2-5907. Order of Dismissal 

VaAL-MEX Fruit COMPANY, INC. v. ARIZONA FRESH Foops, 
INC. PACA Docket No. 2-5872. Stay Order 

VEGPACK, INC. vu. BANANAS, INC. PACA Docket No. 
2-6006. Reparation Order 

VEGPAK, INC. v. BANANAS, INC. PACA Docket No. 2-6008. 
Reparation Order 

VEGPAK, INC. v. Fruit UNLIMITED, INC. PACA Docket No. 
2-5932. Reparation Order 

WELLER, RICHARD PHILLIP d/b/a RICHARD WELLER v. WILLIAM P. 
GEORGE d/b/a WILLIAM ‘KING’ GEORGE. PACA Docket 
No. 2-5773. Decision and Order 
Denial Of Petition To Reopen 

WELLING, PAUL, INC. v. W. L. BAREFOOT d/b/a BAREFOOT WHOLE- 
SALE & PRODUCE. PACA Docket No. 2-5856. Deci- 
sion and Order 

WEstT CoAsT PRODUCE SALES, INC. v. J & J DISTRIBUTING CoM. 
PANY. PACA Docket No. 2-5770. Dismissal 

WEsT CoAsT PRODUCE SALES, INC. v. J & J DistTRIBUTING Co. 
PACA Docket No. 2-5762. Decision and Order 

WESTSIDE PRODUCE Co. v. E. L. Kempr & Son, Inc. PACA 
Docket No. 2-4866. Dismissal 

WISCONSIN PICKLE PRODUCERS, INC. v. CHICAGO PICKLE PRop- 
ucts, INC. PACA Docket No. 2-5751. Decision and 


WYSOCKI SALES, INC. v. GEL-Pak, INC., and C. H. RoBINSON Com- 
PANY. PACA Docket No. 2-5833. Decision and Or- 


YOKOYAMA Bros. a/t/a BEE & BEE PRODUCE v. CAL-VEG SALES, 
INC. PACA Docket No. 2-5828. Decision and Order 
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ABATTI, C. A. d/b/a ALEX ABATTI BROKERAGE a/t/a A & M Pro. 
DUCE Co. v. SINGH PRODUCE OF NEW Mexico INC. a/t/a ALEX- 
ANDERS WHOLESALE PRODUCE. PACA Docket No. RD- 


ABATTI PRODUCE INC. v. SINGH PRODUCE OF NEW Mexico INc. 
a/tla ALEXANDERS WHOLESALE PRODUCE. PACA Docket 
No. RD-82-13 

*Apattt PropucE INC. v. WARLEY Fruir & Propuce, INC. 
PACA Docket No. RD-82-348 

AcE ToMATO Co., INC. v. PRECIOSA PACKING House _ INC. 
PACA Docket No. RD-81-341 

ACTION PRODUCE v. JAMES H. McGuyrt d/b/a McGuyrt PRODUCE 
Co. PACA Docket No. RD-82-133 

ACTION PRODUCE v. SINGH PRODUCE OF NEW Mexico INc. a/t/a 
ALEXANDERS WHOLESALE PRODUCE. PACA Docket No. 
RD-82-25 

ADMIRAL PACKING COMPANY v. MARANO Bros. DUPAGE PRODUCE, 
INC. PACA Docket No. RD-82-286 

AGRI-PAK Fruit Co. v. BANANAS, INC. PACA Docket No. 
RD-82-103 

AGRI SALES v. PERRY R. HARRISON d/b/a PINE BLUFF PRO- 
DUCE. PACA Docket No. RD-82-91 

ALL STATE PACKERS INC. v. PETER J. EMBERTON d/b/a MIxT PRo- 
DUCE a/t/a WESTERN MIXT PRODUCE Co. PACA Docket 
No. RD-82-256 

AMERI-CAL Probuce, INC. v. J. R. BRooKs & Son, INc. 

Docket No. RD-81-334. Default Order And Order De- 
nying Petition To Reopen After Default 

AMIGO Foops Corp. v. LATIN BELLY LIMITED a/t/a BETANCOURT 
Foops SYSTEM. PACA Docket No. RD-82-261 

ANTHONY Farms, INC. v. JOHN H. MEYER d/b/a MEYER Bros. 
PACA Docket NOcteh Ge 1 OS ce oa ee rare eee ee de eed eae 

ANTLE, Bup, INC. v. NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-350 

APACHE TOMATO Co., INC. v. FARM FRESH PRODUCE Co. 

Docket No. RD-82-6 
Stay Order 
Order Vacating Stay 

ARAKELIAN, GEORGE, FARMS INC. v. SINGH PRODUCE OF MEXICO 
Inc. a/tia ALEXANDERS WHOLESALE PRODUCE. PACA 
Docket No. RD-81-353 

* ARGUS, DENNIS d/b/a C & A FARM v. FRIEDMEYER PRODUCE, Co., 
INC. PACA Docket No. RD-82-344 

ARKANSAS VALLEY PRODUCE OF TEXAS, INC. v. PETE SINGH PRoD. 

INC. PACA Docket No. RD-82-68 
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ARMATA, E., INC. v. NASSAU/SUFFOLK PRODUCE Co. INC. 

A OCMOLI Rute SLO) 5. 5. 5 Aly Aaa Oe whethie s Slee wiels Ki AAA wee aes 1259 
* ASSOCIATED AMERICAN PRODUCE SALES INC. v. WATERMILL Ex. 

PORT INC. PACA Docket No. RD-82-338 

AusTEeR, THE, COMPANY, INC. v. ANTHONY J. D’Acquisto d/b/a 
Tropic BANANA Co. PACA Docket No. RD-82-272 
Denial of Motion to Reconsider 

BAILLIE, JACK T., Co. INc. v. PERRY R. HARRISON d/b/a PINE 
BLUFF PRODUCE. PACA Docket No. RD=-82-189 .. 065... eee cee eee 1257 

BANANAS, INC. v. Cousins’ PRoDUCE INC. PACA Docket No. 
RD-82-320 

BANO DISTRIBUTORS, INC. v. WAYNE CUSIMANO, INC. 
Docket No. RD-82-39 

*BarTaGLia, AuGusT, COMPANY INC. v. THE CIANCIOLO COMPANY 

Inc. a/t/a QUALITY PRODUCE. PACA Docket No. 
RD-82-351 

BATTAGLIA, AUGUST, COMPANY, INC. v. W P C INC. and/or WAYNE 
CusIMANO INC. PACA Docket No. RD-82-273 

BATTAGLIA PRODUCE SALES, INC. v. EMERSON ELLIOTT PRo- 
DUCE. PACA Docket No. RD-82-219 
Denial of Motion to Set Aside Default Order and Reopen 


BATTAGLIA PRODUCE SALES’ INC. v. WATERMILL EXPORT 
INC. PACA Docket No. RD-82-299 

BEEF STAKE TOMATO GROWERS INC. v. FLoyp M. “Tab” Evans 
d/b/a FLoyp M. “Tap” Evans PRODUCE. PACA Docket 
No. RD-82-128 

BELLO TOMATOE INC. v. SAMUEL SIMON PETRO d/b/a SAM PETRO 
PRODUCE. PACA Docket No. RD-82-269 

BENGARD, TOM, RANCH, INC. v. FRUIT UNLIMITED, INC. 
Docket No. RD-82-120 

BertucaA, TEDDY, d/b/a TeEppy BERTUCA COMPANY uv. 
DeFeo d/b/a CENTRAL PRODUCE Co. PACA Docket No. 
RD-82-101 

BERWICK VEGETABLE COOPERATIVE v. WATERMILL Export, INC. 
PACA Docket No. RD-82-70 

BIANCHI & SONS PACKING Co. v. TOMATOES, INC. PACA Dock- 
et No. RD-81-359 

BLACKWELL PRODUCE COMPANY v. NIELSEN PRODUCE Co. 
eA INOC OG NOTRE ERS Oe Wc o 0: 5c egcd co hake o a Rear ela eA LO aR 

BLUE ANCHOR INC. v. HAMMOND Bros. PRODUCE INC. PACA 
Docket No. RD-82-241 

BLUE ANCHOR, INC. v. ROBERT L. DRABEK Co., INC. PACA 
Docket No. RD-82-59 
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BLUE ANCHOR, INC. v. ROBERT L. DRABEK Co., INC. PACA 
Docket No. RD-82-153 1001 

BLUE ANCHOR, INC. v. ROBERT L. DRABEK Co., INC. and/or 
ROUNDY’S INCORPORATED a/t/a UNITED Foops. 
Docket No. RD-82-33 

BLUE ANCHOR OF Los ANGELES, INC. v. TIMOTHY S. ANTHONY and 
GREGORY D. JOHNSON d/b/a A-Z UNLIMITED. PACA Dock- 
et No. RD-82-131 

BLUE RIDGE MARKET OF VA. INC. v. SUNSHINE SALAD Co. 
INC. PACA Docket No. RD-82-16 

BONAFEDE, PETER J. d/b/a J. BONAFEDE & SONS v. COLLEY Woops 
INC. PACA Docket No. RD-82-48 

BONITA PACKING Co. v. ARIZONA FRESH Foops INC. 
Docket No. RD-82-143 

BORDER Fruit Co. INC. v. PETE SINGH Prop. INC. PACA 
Docket No. RD-82-54 

Boston Tomato Co., INc. v. CoLLEY Woops, INc. 
Docket No. RD-81-231. Order Denying Petition To Re- 
open After Default And Vacating Stay Order 

BROWNIE BROKERAGE INC. v. PRODUCE BROKERS INC. 
Docket No. RD-82-129. Order of Dismissal 

BULLER, FRANCIS D., SALES v. MICHAEL SCHRICKER. 
Docket No. RD-82-214 

BusHMAN, H.R., & SON Corp. v. FRIEDMEYER PRODUCE Co. 
INC. PACA Docket No. RD-82-178 

BUSHMANS’ INC. v. FARM FRESH PRODUCE Co. PACA Docket 
No. RD-82-249 

BUSHMANS’ INC. v. MEYER Bros. PACA Docket No. RD-82- 


BUSHWICK COMMISSION Co., INC. v. KENNETH M. Capps d/b/a KEN- 
NETH M. Capps. PACA Docket No. RD-82-311 

BYRD PRODUCE COMPANY v. FOURSOME BROKERAGE INC. 
PACA Docket No. RD-82-216 

CaAL-CEL MARKETING INC. v. FOURSOME BROKERAGE INC. 
PACA Docket No. RD-82-154 

CaL-CEL MARKETING, INC. v. JOHN KAPER. PACA Docket No. 
RD-82-12 

CAL-PACIFIC PRODUCE Co. v. GENE GUICE & Son, INC. 
Docket No. RD-82-275 

CAL-SHRED INC. a/t/a STRAWBERRY CiTy SALES v. PETER J. EMBER- 
TON d/b/a MIxT PRODUCE a/t/a WESTERN MIXT PRODUCE 
Co. PACA Docket No. RD-82-185 

CAL-VEG SALES INC. v. NIELSEN PRODUCE Co. PACA Docket 
No. RD-82-10 
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CANADA PACKERS DIVISION OF WILLIAMS DAVIES Co. INC. v. LA 

CasiTa Fars INC. PACA Docket No. RD-82-159. <.065.6 6. dese ceases 
CAPPELLO, JERRY L. d/b/a J & L CAPPELLO v. IRISH PRODUCE 

Co. PACA Docket No. RD-82-231 
CAPPELLO, JERRY d/b/a J & L CAPPELLO v. WARLEY FRUIT & PRo- 

DUCE, INC. PACA Docket No. RD-82-307 
CASILLAS Bros. INC. v. PETER J. EMBERTON d/b/a MIxT PRODUCE 

a/tla WESTERN MIXT PRODUCE Co. PACA Docket No. 

RD-82-186 
CENTRAL PropUCE Co. INC. v. LATROBE Foop Mart Inc. 

PACA Docket No. RD-82-196 
CENTRAL VALLEY SALES INC. v. WEBB-Davis Fruit Co., INC. 

PACA Docket No. RD-82-224 1441 
CENTRAL VALLEY SALES INC. v. YANKEE BROKERAGE INC. 

PACA Docket No. RD-82-318 1834 

*CuurcH, Bruce, INC. v. ELIQUE GUERRA, JR. d/b/a ALEX’s PRo- 

DUCE. PACA Docket No. RD-82-345 2042 
CLapP, WILLIAM and Tim YAKSITCH d/b/a Myco v. TimorHy M. 

BELL d/b/a BELL BROKERAGE COMPANY. PACA Docket 

No. RD-82-284 
CoasSTAL MARKETING SERVICE INC. v. GIDDENSVILLE PACKING 

CoMPANY, INC. PACA Docket No. RD-82-184 
CocHRAN, RoBeErT T., & Co. Inc v. Timmons M. CARPENTER d/b/a 

TiM CARPENTER PRODUCE Co. PACA Docket No. RD- 

82-282 
COLENDICH FARMS INC. and VUKASOVICH Fars INC. d/b/a C & V 

VEGETABLE FARMS v. IRISH PRODUCE Co. PACA Docket 

No. RD-82-302 1831 
COLORADO POTATO GROWERS EXCHANGE v. IRISH PRODUCE Co. 

PACA Docket No. RD-82-156 1001 
COLORADO POTATO GROWERS EXCHANGE uv. LOUIE’S PRODUCE. 

PACA Docket No. RD-82-168 1253 
COLORADO PoTATO GROWERS EXCHANGE v. WARLEY Fruit & PRo- 

DUCE, INC. PACA DOGKEE NG: T= G2 209 «5:5 sore. a 1s setsun. sce nets 0.5 539.992 1002 
Cook SALES CoMPANY v. JAMES H. McGuyrt d/b/a McGuyrt 

PRODUCE Co. PACA Docket No. RD-81-362 213 
Cook SALES COMPANY uv. RICH-PAC ProDUCE INC. PACA 

Docket No. RD-82-137 
Cook SALES CoMPANY v. WILLIAM JAMES DANILSON d/b/a HAPPY 

DAN’. PACA Docket No. RD-82-23. Denial Of Mo- 

tion To Reopen After And Default Order 
COUTURE FARMS v. PETER J. EMBERTON d/b/a MIxt PRODUCE alt/a 

WESTERN MIxT PRODUCE Co. PACA Docket No. RD- 
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CROSETTI FROZEN Foops Inc. v. T.J.L. ENTERPRISES INC. 
PACA Docket No. RD-81-364 
CULIACAN PRODUCE COMPANY INC. v. JAMES P. MoreENO d/b/a 
VEG-PRO DISTRIBUTORS. PACA Docket No. RD-82-115 
CULIACAN PRODUCE COMPANY, INC. v. PETE SINGH PROD. 
INC. PACA Docket No. RD-82-41 
CuSUMANO Bros. Co., INc. v. Dice’s Propuce, INC. 
Docket No. RD-82-102 
D.M.B. PACKING CorP. a/t/a DiIMARE Bros. INC. OF CALIFORNIA 
v. M.G. HEAVENER d/b/a HEAVENER & SON PRODUCE. 
PACA Docket No. RD-82-208 . . 1260 
DANENBERG, DANNY v. TAMARA Foops, INC. 
No. RD-82-225 1442 
DEBRUYN PRODUCE Co. v. DEFeo Fruir Co., 
Docket No. RD-79-70. Dismissal 600 
*DeBruyN Propuce Co. v. GILARDI TRUCK & TRANSPORTATION 
Inc. a/tla A.M. GiLarpbI & Sons. PACA Docket No. 
BRE Bre 5.inac Sic nowhast tmnt atte eee enen 
DEBRUYN PRODUCE Co. v. WARLEY FrRuir & PRropDUCE Co., 
INC. PACA Docket No. RD-82-265 
DOBLER, CARL F. and KEN W. DOBLER d/b/a CARL DOBLER & SONS 
v. FruIT UNLIMITED, INC. PACA Docket No. RD-82- 


DoN-A-LYNN PropuCE INC. v. Vi-MI SPECIALTY HOUSE 
INC. PACA Docket No. RD-82-200 .... 

DyAL, LE Roy, JR., INc. v. PHILLIP R. WELLER d/b/a RICHARD 
WELLER. PACA Docket No. RD-81-357. Order Re- 
opening After Default 

EDINBURG FRUIT & VEGETABLE Co., INC. v. MILLER’S BROKERAGE 
INC. PACA Docket No. RD-82-60 

ENGLUND EQUIPMENT COMPANY v. DANNY LEWIS YOUNG d/b/a 
HuGH YOUNG Propuce & CoMPANY. PACA Docket No. 
RD-79-41. Order of Dismissal 

EspLIN, Don M. d/b/a ESpLIN Farms v. Best O’ Spups 
INC. PACA Docket No. RD-82-315 

FAGERSTROM, GLEN H. v. GRO-Pro, INc. and/or Fruit HILL, 
INC. PACA Docket No. RD-82-206 

FANCEE FARMS, INC. v. JOHN KAPER. PACA Docket No. 
RD-82-17 

FANCIFUL COMPANY v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-351 

Farris, Moses J. d/b/a M. J. FARRIS BROKERAGE Co. v. COUSINS’ 
PRODUCE INC. PACA Docket No. RD-82-285 
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FIESTA FARMS COOPERATIVE v. ANGELO F. PALOMBO d/b/a PALOM- 
BO FARMS OF COLORADO. PACA Docket No. RD-82-252 

FiestA FARMS COOPERATIVE v. YANKEE BROKERAGE, INC. 
PACA Docket No. RD-82-226 

FISHER RANCH CORPORATION v. CARL D. NIELSEN and LEADELL 
(LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-81-352 

FISHER RANCH CORPORATION v. MARANO Bros-Du PAGE PRODUCE, 
INC. PACA Docket No. RD-82-295. Stay Order 

Forp, MALVIN G. d/b/a MALVIN ForD ProbuCE v. D & N PRODUCE 
BROKERS INC. PACA Docket No. RD-82-51 

FORNEY Fruir & Propuce Co. INc. v. W. F. PINCKNEY Co., 
INC. PACA Docket No. RD-82-119 

Four Star Tomato INC. v. DISETTE Fruit & PRODUCE. PACA 
Docket No. RD-82-166 

Four Star ToMATO INC. v. NETWORK BROKERAGE INC. PACA 
Docket No. RD-82-250 
Stay Order 

* Denial of Petition to Reopen and Vacation of Stay ...............0000- 2044 

FRANK’S DISTRIBUTING INC. v. Foop SERVICE INDUSTRIES INC. a/t/a 
EASTERN PACIFIC PICKLE Co. PACA Docket No. RD- 
82-260 
Stay Order 

Fruit Pak INC. v. T.J.L. ENTERPRISES INC. PACA Docket No. 
RD-82-36 

FRuIT SALAD INC. v. BEDDER PRODUCE Co. INC. PACA Docket 
No. RD-82-177 

G A B Propuce Distriputors, INC. v. CENTRAL PRODUCE 
Co. PACA Docket No. RD-82-296 

G. & J. Propuce, INc. v. ToMATOEs, INC. PACA Docket No. 
RD-82-155 .. 

G & L Farms v. Mixt PRODUCE a/t/a WESTERN MIXT PRODUCE 
Co. PACA Docket No. RD-82-95 

G. & S. Propuce Company, INc. v. DeFeo Fruit Co., INc. 
PACA Docket No. RD-79-42. Dismissal 

GAFFORD PRODUCE INC. v. WEBB-DAVIS FRUIT CoMPANY INC. 
PACA Docket No. RD-82-157 

GENERAL Potato & ONION Distr. Lrp. v. WATERMILL EXPORT 
INC. PACA Docket No. RD-82-53 

GEORGE BROKERAGE COMPANY INC. v. LA Casita Farms INC. 
PACA Docket No. RD-82-117 

GERAWAN, R. M., Co. INc. v. WATERMILL Export INC. PACA 
Docket No. RD-82-52 

GOLD CoAsT PACKING INC. v. PERRY R. HARRISON d/b/a PINE 
BLUFF PRODUCE. PACA Docket No. RD-82-190 
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GOLDEN WEST PACKING Co. v. UNITED PRODUCE DISTRIBUTORS 
INC. PACA Docket No. RD-82-314 
GOLDMAN-HAYDEN Co., INC. v. SAM PETRO PRODUCE. PACA 
Docket No. RD-82-34 
*GouGH, LAWRENCE W., d/b/a GouGH FARMS v. FARM FRESH Pro 
DUCE Co. PACA Docket No. RD-82-341 
GRANADA MARKETING INC. v. BANANAS, INC. 


Docket No. RD-82-336 .. cetera ee a 
GREEN VALLEY PRODUCE Coop. vu. YANKEE BROKERAGE, 


INC. PACA Docket No. RD-82-151 : Ps 
GRIFFIN & BRAND OF MCALLEN, INC. v. MILLER’S BROKERAGE 
INC. PACA Docket No. RD-82-19 oe oi 
GRIFFIN & BRAND SALES AGENCY INC. v. Louis M. PALomo d/b/a 
LOUIE’S PRODUCE. PACA Docket No. RD-82-210 ... ‘ 
GRIFFIN-HOLDER Co. v. RICH-PAc PRoDUCE INC. PACA Dock- 


GREEN VALLEY PRODUCE DISTRIBUTORS PACA Docket 

No. RD-82-89 $e bs ek as ae Bas 
GROWERS MARKETING SERVICE, INC. v. DICE’S PRODUCE, 

PACA Docket No. RD-82-141 oa ; wisn ae See 
GROWERS MARKETING SERVICE INC. 

PACA Docket No. RD-82-145... oie + 2000 
HALL, H. & Co. INc. v. NIELSEN PRODUCE Co. 

No. RD-82-22 . 356 
HAMILTON, L. R., INC 

TRIBUTORS PACA Docket No. RD-82-96 ... . 790 
HANESS, MARK L., d/b/a C. J.’ BROKERAGE v. ARIZONA FRESH 

Foops, INc. PACA Docket No. RD-81-292. Order 

Reopening After Default : 
HANSEN, Harvey C. d/b/a HARVEY’S v. WARLEY Fruit & Pro 

DUCE, INC. PACA Docket No. RD-82-263 ad 
HARLOFF, ROGER, PACKING INC. v. FLoyp M. “Tab” Evans d/b/a 

FLoyp M. “Tap” EvANS PRODUCE. PACA Docket No 

RD-82-258 . Tee Coe ae Sieh 
HARLOFF, ROGER, PACKING, INC. v. PRECIOSA PACKING HousE, 

INC. PACA Docket No. RD-82-195 
HARLOFF, ROGER, PACKING, INC. v. SPRINGFIELD TOMATO Co., 

INC. PACA Docket No. RD-82-50 
HARNEY, Gary D. d/b/a Gary D. HARNEY Co. v. MARANO Bros. 

Du PAGE PRopUCE INC. PACA Docket No. RD-82-123 
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HARRISON PROD. Co. a/t/a HARRISON & LOGAN Prop. Co. v. HER- 
BERT W. Lewis d/b/a HERBERT LEWIS PRODUCE. PACA 
Docket No. RD-82-126 
HARTLEY, BLAINE, INC. v. CARLO A. Sacco, JR. d/b/a CARLO’S 
PRODUCE. PACA Docket No. RD-82-100 
HARVEST SALES, INC. v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-349 211 
HicH and MicHty Farms Inc. v. TimoTHY M. BELL d/b/a BELL 
BROKERAGE COMPANY. PACA Docket No. RD-82-309 1832 
HIRAKATA Bros. v. HILLTOP FARMS. PACA Docket No. RD- 
1646 
HOMESTEAD TOMATO PACKING Co. INC. v. FRANK SHIRLEY, JR. and 
FRANK SHIRLEY, SR. d/b/a FRANK SHIRLEY & SON. PACA 
Docket No. RD-81-344 
HoRWATH & ASSOCIATES INC. v. JAMES P. MorRENO d/b/a VEG-PRO 
DISTRIBUTORS. PACA Docket No. RD-82-20 
HorwaTH & Co. INC. a/t/a GONZALES PACKING Co. v. DANIEL 
NAVILIO d/b/a DAN NAVILIO PRODUCE. PACA Docket No. 
RD-82-293 
HorWATH & Co. INC. a/t/a GONZALES PACKING Co. v. PRECIOSA 
PACKING HousE, INC. PACA Docket No. RD-82-218 
*Hoson PRobUCE INC. v. GILARDI TRUCK & TRANSPORTATION, INC. 
altia A.M. GiLarpI & Sons. PACA Docket No. 
RD-82-346 
HOVERSEN & Sons v. Fruit UNLIMITED INC. PACA Docket 
No. RD-82-108 
HUBBARD, THOMAS M. and WILLIAM B. HUBBARD, JR. d/b/a THE 
HUBBARD COMPANY v. PETER J. EMBERTON d/b/a MIxT PRo- 
DUCE a/t/a WESTERN MIxT PRODUCE Co. PACA Docket 
No. RD-82-274 
Hunt Ot Company a/t/a PLANTATION PRODUCE COMPANY 
v. CLYDE S. BERRYHILL and JAMES R. BERRYHILL d/b/a BER- 
RYHILL’S PRODUCE. PACA Docket No. RD-82-38 
Hunt Om ComPANy a/t/a PLANTATION PRODUCE COMPANY 
v. David L. ANTHONY d/b/a Tri STATE BROKERAGE. 
PACA Docket No. RD-81-347 211 
Hunt Or ComMPANy a/t/a PLANTATION PRODUCE Co. uv. FRIED- 
MEYER PRODUCE Co. INC. PACA Docket No. RD-82-233 1643 
Hunt Point Tomato Co. INC. v. JOSEPH STILES. PACA Dock- 
et No. RD-82-298 1830 
IDAHO POTATO PACKERS CorP. v. FARM FRESH PRODUCE Co. 
PACA Docket INO tay = Ges 1a) ee oe. gee ad Ch ote EN 1000 
IMPERIAL PropucE Co. INc. v. J & L Propuce INc. PACA 
Docket No. RD-82-55 597 
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Iro PACKING Co. INC. v. PINE BLUFF PRODUCE. PACA Docket 
No. RD-82-305 

IVERSON, MILO J. d/b/a IVERSON BROKERAGE COMPANY v. WARLEY 
Fruit & Propuce, INc. PACA Docket No. RD-82- 


J-B DISTRIBUTING Co. v. RicH-Pac Propuce, INC. 
Docket No. RD-82-140 999 
J-B MARKETING, INC. v. KENNETH Capps PRODUCE. 
Docket No. RD-82-230 1442 
J & C ENTERPRISES INC. v. LATIN AMERICAN PRODUCE INC. 
PACA Docket No. RD-82-227 ..... 1442 
JACKSON, JOHNNY R. d/b/a JOHNNY JACKSON uv. BERT CAs. 
TILLE. PACA Docket No. RD-82-229 1442 
* JACKSON, SAM, BANANA Co., INC. v. Cousins’ Propuce INC. 
PACA Dacket No. RD-82-35s . .. =... Sos ds oe ee os ea 2043 
JACOBSON PRODUCE INC. v. ARVIN PRODUCE. PACA Docket 
No. RD-82-217 1440 
JERSEY FRUIT COOPERATIVE ASSOCIATION INC. v. WATERMILL Ex 
PORT INC. PACA Docket No. RD-82-301 . 1831 
JEWETT, Les, ASSOCIATES v. SINGH PRODUCE OF NEW MExico INC. 
a/tla ALEXANDERS WHOLESALE PRODUCE. PACA Docket 


INC. 

JOHNSTON-GIBSON SALES COMPANY v. CARL D. NIELSEN and LEA 
DELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-82-24 

JOHNSTON-GIBSON SALES COMPANY v. WEBB-DaAvis Fruit Co. 
PACA Docket No. RD-82-114 .. 

JONES, Bos, RANCH v. DEFEO Fruit Co., INC. 

No. RD-79-51. Dismissal . 
JONES, PauL D., INc. v. DISETTE Fruir & PRODUCE 


d/b/a Tri-STATE PRODUCE. PACA Docket No. RD- 


JOSEPHSON, LYNN, PropuUCE INC. v. BANANAS, 
Docket No. RD-82-67 
Denial of Motion to Reopen After Default 

KARRAT BROKERAGE Co. v. LA Casita FARMS 
Docket No. RD-82-146 

KELLERS FARMS v. PRECIOSA PACKING HOUSE, 
Docket No. RD-82-317 
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KELLERS’ WAPATO Fruit Co. INC. v. RUSSELL E. ELLIS and BE. 
LINDA G. ELLIS d/b/a Ray Costa BROKERAGE Co. PACA 
Docket No. RD-82-8 

KELSEYVILLE PACKING COMPANY v. PETER J. EMBERTON d/b/a 
Mixt PRODUCE a/t/a WESTERN MIXT PRODUCE Co. PACA 
Docket No. RD-82-187 

KING, JOSEPH, & Sons, INC. v. WOODSIDE PRODUCE COMPANY, 
INC. PACA Docket No. RD-82-144 
Stay Order 
Order Reopening After Default 
Order Reinstituting Default 

KinGc SALAD Avocapo Co. INC. v. PRECIOSA PACKING HOUSE 
INC. PACA Docket No. RD-82-2 

KING SALAD Avocapbo Co. INC. v. TROPICAL FRUITS OF HOUSTON 
INC. PACA Docket No. RD-82-176 

Kincs CANYON FRuIT SALES Corp. v. WATERMILL Export INC. 
PACA Docket No. RD-82-124 

KinGcs, THE, CREEK CANNING Co. INC. v. PRECIOSA PACKING 
House INc. PACA Docket No. RD-82-132 'o5 scecdd ok 8 WE TRE 

KNOB CREEK APPLES a/t/a RAYMOND CroTTs & SON v. RICHARD 
SMITH d/b/a S & S PRODUCE. PACA Docket No. RD- 


KosTER ENTERPRISES PACKING DIVISION v. NIELSEN PRODUCE 
Co. PAGA Batket Nov RDSB2e 299 ac Bee Oe AO. 05 Oe 1261 

LAGUNA MARKETING INC. v. MIXT PRODUCE. PACA Docket 
No. RD-82-76 

LAMAaANTIA Bros. ArriGO Co. INc. v. MARANO Bros. DUPAGE 
PRODUCE INC. PACA Docket No. RD-82-335 

LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. PRECIOSA PACK- 
ING House INC. PACA Docket No. RD-82-14 

LAND, RAYMON J. v. DANNY BYARGEON. PACA Docket No. 
RD-82-209 

LANGE, ToM, COMPANY INC. v. COUSINS’ PRODUCE INC. PACA 
Docket No. RD-82-321 

LAVENADA LAND & CATTLE Co. a/t/a LAGUNA PRODUCE Co. 
v. MILLER’S BROKERAGE _INC. PACA Docket No. 
RD-82-84 

LisA, INc. v. NIELSEN PRODUCE Co. PACA Docket No. 
RD-82-43 

LIVACICH, JOHN, PRODUCE, INC. a/t/a VisTA SALES v. J.L.G., INC. 
a/tla CENTURY PRODUCE. PACA Docket No. RD-82- 
243. Order of Dismissal 

LIVACICH, JOHN, PRODUCE INC. a/t/a VISTA SALES v. PETER J. Em- 
BERTON d/b/a MIxXT PRODUCE a/t/a WESTERN MIXT PRODUCE 
Co. PACA Docket No. RD-82-97 
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LIVACICH, JOHN, PRODUCE INC. a/t/a Vista AVOCADO v. PETER J. 
EMBERTON d/b/a MIxT PRODUCE a/t/a WESTERN MIxT Pro. 
DUCE Co. PACA Docket No. RD-82-173 

LoulE PropuCE COMPANY v. TUNG HING LuNG INC. 

Docket No. RD-82-325 

M & M Probuce v. Dice’s Propuce INc. PACA Docket No. 
RD-82-165 

MacDonaLD Import Co. INC. v. DERRICK Moo YOUNG. 
PACA Docket No. RD-82-207 
Denial of Request to Set Aside the Default Order 

Macrig£, PAuL J., INC. v. KENNETH CAPPS PRODUCE. 

Docket No. RD-82-310 

MAILLEY-QUALITY PRODUCE Co. INC. v. LE MARCHE PRODUCE, 
INC. PACA Docket No. RD-82-130 

MAINE FARMERS EXCHANGE v. MICHAEL PADULA d/b/a M. PADULA 
PEELED POTATOES. PACA Docket No. RD-81-342 

MAINLINE Potato Co., INC. v. MILLER’S BROKERAGE INC. 
PACA Docket No. RD-82-81 

MaNA-HILL PACKING Co., INC. v. BILL RUSSELL ENTERPRISES, 
INC. PACA Docket No. RD-81-169. Order Reopen- 
ing After Default 

MANA-HILL PACKING Co., INC. v. C. SALADINO & SON. PACA 
Docket No. RD-82-62 

MANA-HILL PACKING Co., INC. v. PRECIOSA PACKING House, 
INC. PACA Docket No. RD-82-3 

MANIS, WILLIAM, ComMPANY v. D & N PropuceE Brokers INc. 
PACA Docket No. RD-82-116 

MANNING, JOHN, & Co. INC. v. SAMUEL SIMON PETRO d/b/a SAM 
PETRO PRODUCE. PACA Docket No. RD-82-93 Rep- 
aration Order 

MAREX INTERNATIONAL, INC. a/t/a NATIONWIDE PRODUCE Dis 
TRIBUTORS v. ROBERT A. FERWERDA d/b/a FouR SEASONS 
WHOLESALE PRODUCE PACA Docket No. RD-81-346 

MarTIN Propuce Co. INc. v. PINE BLUFF PRODUCE. PACA 
Docket No. RD-82-86 . 

MAuLHARDT, H. H. PACKING Co. v. CARL D. NIELSEN and LEA 
DELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-82-106 ...... 

MAULHARDT, JOHN W. and MILTON E. NELSON d/b/a NELSON & 
MAULHARDT MARKETING Co. v. CARL D. NIELSEN and LEA 
DELL (LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
Docket No. RD-82-44 . 

May Farms, INC. v. JELLY & Sons Hasty TATERS. PACA 
Docket No. RD-82-46 

May Farms, INC. v. WESTERN FRUuIT INc. PACA Docket No. 
RD-82-127 
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MAZZEI-FRANCONI Co, v. DICE’S PRODUCE INC. PACA Docket 
No. RD-82-64 
MAZZEI-FRANCONI Co. v. FruIT UNLIMITED, INC. PACA Dock- 
et No. RD-82-63 
Mazzi—eE FARMS SALES INC. v. Dick’s Propuce INC. 
Docket No. RD-82-47 
MaAzziE FARMS SALES INC. v. NIELSEN PRODUCE Co. PACA 
HIGOKOL INO. REL SO sO «:% Wile a0 Se Cdn Sees SIE ace 3 baer 
MENDELSON-ZELLER Co., INC. v. W.F. PINCKNEY Co., INC. 
PACA Docket No. RD-82-201 
MERCURIO, JOSEPH, PRODUCE CorpP. v. GILARDI TRUCK & TRANS. 
-ORTATION, INC. a/t/a A.M. GILARDI & SONS. PACA 
Docket No. RD-82-268. Order of Dismissal 
* MERIT PACKING COMPANY v. GILARDI TRUCK & TRANSPORTATION, 
Inc. a/t/a GILARDI & SONS. PACA Docket No. RD-82- 


MERIT PACKING CoMPANY v. TIMOTHY M. BELL d/b/a BELL BrRoK- 
ERAGE COMPANY. PACA Docket No. RD-82-238 
MEYER TOMATOES v. PETE SINGH Prop. INC. PACA Docket 
No. RD-81-355 
MEYER TOMATOES v. PRECIOSA PACKING HOUSE. PACA Dock- 
et No. RD-82-4. Order of Dismissal 
Mipwest MARKETING Co. v. DICE’S PRODUCE INC. 
Docket No. RD-82-65 
MILLER’S BROKERAGE INC. v. CENTRAL PRODUCE Co. PACA 
Docket No. RD-82-148 
MILLS DISTRIBUTING COMPANY v. RICH-PAC PRODUCE, INC. 
PACA Docket No. RD-82-98 
MINAMI, YATARO d/b/a H. Y. MINAMI & SONS v. FOURSOME BROK- 
ERAGE INC. PACA Docket No. RD-82-248 
MINAMI, YATARO d/b/a H. Y. MINAMI & Sons v. PERRY R. HarRI- 
sON d/b/a PINE BLUFF PRODUCE. PACA Docket No. 
RD-82-228 
MontTeREY Bay PACKING Co. v. FOURSOME BROKERAGE INC. 
ep RICREL DUO HEC LP ELD 5 force..& 5.000) kse scale eo ory Ske OT OR oo 
MONTEREY BAy PACKING Co. v. YANKEE BROKERAGE, INC. 
Pee OCKSLINON o> Oe" hae isis b Sawin ails Paint ark ek Skt. 1001 
Mutrk-ROBERTS CoMPANY INC. v. CHRIS SALAZAR, JR. d/b/a GREEN 
VALLEY PRODUCE DISTRIBUTORS. PACA Docket No. 
RD-82-303 
MuRAKAMI FarMsS, INC. a/t/a MURAKAMI PRODUCE Co. v. DICE’S 
PRODUCE INC. PACA Docket No. RD-82-205 
MusHROOM GROWERS AsS’N SALES Co. v. MARANO Bros. DUPAGE 
PRODUCE, INC. PACA Docket No. RD-82-334 
*MuTUAL BROKERS MONTREAL LIMITED v. AMIGO PRODUCE Co. 
INC. PACA Docket No. RD-82-356 


*Current month October 1982 decisions. 
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MUTUAL VEGETABLE SALES v. PERRY R. HARRISON d/b/a PINE 

BLUFF PRODUCE. PACA Docket No. RD-82-92 .................... 790 
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1920 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 41 A.D. 1920 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


ORDER 
(No. 21,990) 


In re KRAFT, INC. AMA Docket No.M11-1. Order issued Octo- 
ber 19, 1982. Upon a showing by respondent that this matter is 
moot, it is hereby ordered that respondent’s motion to dismiss is 
granted. This proceeding is hereby dismissed. 


MISCELLANEOUS ORDER ISSUED BY 
VICTOR W. PALMER, ADMINISTRATIVE LAW JUDGE 


ORDER 
(No. 21,991) 


In re MOSER FARMS Dairy, INC. AMA Docket No.M1-7. Order 
issued October 22, 1982. For good cause shown in petitioner’s re- 
quest to withdraw its petition, permission to withdraw the petition 
is granted. Under the authority of §900.53 of the Rules of Prac- 


tice, it is hereby ordered that the petition is dismissed with preju- 
dice. 





ANIMAL WELFARE ACT 
Cite as 41 A.D. 1921 


(No. 21,992) 


In re CHARLES BRINK. AWA Docket No. 182. Decided September 
20, 1982. 


Primary enclosures, shipping and transporting live animals in—Standards 
and regulations—Civil penalty 


Respondent is ordered to cease and desist from shipping animals in primary enclosures; 
from causing animals to be transported in primary enclosures; and violating the Act 
and the standards and regulations issued thereunder. Respondent is also assessed a 
civil penalty of $400.00. 


Gregory Cooper, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This proceeding began when a Complaint was filed by the Administra- 
tor of the Animal and Plant Health Inspection Service, on December 9 
1981, alleging that Respondent Charles Brink had violated the Animal 
Welfare Act (7 USC 2131 et seq; “Act”), and the related regulations and 
standards (9 CFR 3). 

The Complaint alleges that Respondent Brink shipped several fox- 
hound dogs in primary enclosures (cages) which were too small and 
which were not properly marked and labeled. 

Complainant sought a cease and desist order, and a civil penalty of 
$1,000. 

Respondent Charles M. Brink answered the Complaint in pro se by fil- 
ing a copy of the affidavit that he had given to an Animal Welfare Act 
inspector on July 30 1981 investigating the alleged violations. In the af- 
fidavit, Respondent Brink admitted that he shipped the dogs in improp- 
erly marked and labeled cages or boxes, and also conceded that 5 dogs 
were shipped in containers “which were apparently not large enough. I 
was not aware of the large size of these dogs in relation to the crate size.” 

A status report was requested from the parties in May 1982 because 
no motion for hearing had been filed to trigger assignment to a Judge to 
schedule a trial date. (7 CFR 1.141(b) ) 

Thereafter, in August 1982, Complainant’s counsel filed a Motion for 
Prehearing Conference setting forth that Respondent had filed an “An- 
swer” pro se which appeared “to substantially admit the allegations of 
paragraphs I (a), I (b) and II of the Complaint. The affidavit also offers 
short explanations concerning the actions alleged in paragraph II of the 
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complaint, and makes no denial or other comment on the allegations in 
paragraph I (c) of the complaint or the allegations or relief sought in 
paragraph III of the complaint.” 

Complainant sought the telephone conference call with Respondent to 
clarify the situation. 

The matter was then assigned to me on August 18 1982 and an Order 
was entered instructing Complainant’s counsel to make necessary ar- 
rangements for the conference call requested by him. 

Respondent Charles Brink then filed another letter August 27 1982 
along with a second copy of the July 30 1981 affidavit and a letter of 
July 23 1982 from the Gladstone Foundation Laboratories for cardio- 
vascular disease, apparently the consignee for the shipments concerned, 
ostensibly to show the consignee as a prestigious research unit intolerant 
of any mishandling or mistreatment of animals. 

Respondent Brink, in his August 27 1982 letter, reports that he has 
been a licensee under the Act since 1966 and that he has never had any 
other complaints. His business is inspected regularly. 

Respondent Brink also alleged that he had discussed the problem with 
the investigator a couple times, and was given to understand that be- 
cause he had a good record it was probable that no formal action would 
be taken concerning it. 

However, when the formal Complaint was received, Respondent Brink 
promptly responded and tempted to do everything to informally and sat- 
isfactorily resolve the Complaint. 

Finally, in the August 27 letter, Respondent Brink reports that nor- 
mally their animals are trucked, and rarely shipped by air, supplement- 
ing that portion of the July 30 affidavit which declared that the proper 
labeling on the containers was “omitted because I was not aware of this 
requirement.” 

Respondent Brink also expressed regret for these incidents and the 
hope that this matter could be corrected soon. 

The telephone conference call as arranged by Complainant’s counsel 
was held on Wednesday, September 1 1982. 

During the call, Respondent Charles M. Brink admitted shipping the 
dogs in containers without proper markings, and that some of the dogs 
were too large for the containers in which they were shipped. 

Respondent Charles M. Brink did not desire a trial of the issues, al- 
though he did not think a $1,000 civil penalty was justified, and wanted 
mitigating circumstances ' considered. 


1. His record was previously unblemished, his prior inspections were favorable to him, 

his clients/customers were necessarily/reasonably particular about the animals they pur- 
chased, his net proceeds from the operation of the business were less than might be ex- 
pected from the gross revenues, due to heavy burdens of high interest loans. 
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It was obvious that neither party desired to go to trial on the limited 
issue of mitigating circumstances. Having discussed the matter at some 
length with Respondent Brink and Complainant’s counsel, their reluc- 
tance to go to trial on the limited issue was clearly justified. 

The matter was extensively discussed. I felt that I had a clear and 
strong impression concerning the honesty, candor, frankness, direct- 
ness, sincerity, and regret of Respondent Brink. He showed pride in the 
proper operation of his facilities, and tried to satisfy governmental re- 
quirements, even though at heavy financial cost, and the high standards 
and needs of his customers. His embarrassment, regret and sincerity 
were impressive. 

I proposed that I write a decision based on the file and the Pretrial 
Conference Call subject to the right of the parties to reopen the matter 
requesting a trial be scheduled to make an evidentiary record. Both par- 
ties agreed that a decision should be entered on this basis, subject to 
their right to appeal to the Judicial Officer for the purpose of having the 
matter remanded for trial to make an evidentiary record. 

% * & 4% xX 

Based on both the record as it stands now and the Pretrial Conference 
Call of September 1 1982, it is clear that Respondent Charles Brink, 
a/k/a Charles M. Brink, has violated the Act, and regulations and stand- 
ards related thereto, as alleged in the Complaint. 

That violation was a single incident related to a single shipment. That 
shipment was by air, and Respondent Brink did not ordinarily ship 
animals by air. 

Respondent Brink was fully cooperative with Complainant in every re- 
spect concerning this matter, and impressive in his regret and frankness 
in seeking to conclude this matter with the least difficulty. 

Kw 8%. ® Bt *& 

Based on all of the information in the file, and the impressions formu- 
lated in the conference call, it is determined that the violations warrant 
a cease and desist order and four-hundred dollars ($400) civil penalty. 


Cont. 

Respondent Brink had been required to make capital improvements costing $40,000 to sat- 
isfy state and federal environmental requirements. He was denied a low interest “agricul- 
tural” loan which he felt he was entitled to. He had to take an 18% loan which he says has 
been very burdensome to the business and reduced profits. 

Further, Respondent Brink felt that it was not reasonable, as Complainant’s counsel im- 
plied, to increase the size of civil penalty for a larger business, than would be otherwise as- 
sessed against a smaller but similar business. Whether the licensee was a “widow on social 
security” seemed irrelevant to Respondent Brink in assessment of the penalty. 

Finally, he believed his forthrightness, candor and honesty concerning the shipments (by 
air — not his customary method of shipment) should be considered when a sanction is as- 
sessed. 
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ORDER 


Respondent Charles Brink shall cease and desist from: 

(a) Shipping animals in primary enclosures (cages) in violation of 
section 3.12 (c) of the standards (9 CFR 3.12 (c) ) so that the animals will 
have sufficient space to turn about freely in a standing position using 
normal body movements, to stand and sit erect, and to lie in a natural 
position; 

(b) Causing animals to be transported in primary enclosures (cages) 
in violation of section 3.12 (f) of the standards (9 CFR 3.12 (f) ), so that 
all primary enclosures (cages) will be clearly marked on the top and on 
one or more sides with the words “live animals” and with arrows or other 
markings to indicate the correct upright position of the primary enclo- 
sure (cages); 

(c) Violating the Animal Welfare Act (7 USC 2131), and the related 
regulations and standards (9 CFR 3), or any amendments thereto. 

Respondent Charles Brink is assessed a civil penalty in the amount of 
four-hundred dollars ($400) to be paid by certified check or money order 
payable to the Treasurer of the United States, but forwarded to Attor- 
ney Gregory Cooper, Office of General Counsel, United States Depart- 
ment of Agriculture, Room 2014-South Building, Washington, D.C. 
20250, not later than sixty (60) days after the effective date of this Or- 
der. 

This Decision and Order will become final without further proceedings 
thirty-five (35) days after service unless appealed to the Secretary within 
thirty (30) days after service. 7 CFR 1.142 and 1.145. 

The parties have agreed that both have the right to appeal for the pur- 
pose of having the matter remanded for trial and an evidentiary record 
to be made on mitigating circumstances, or, if agreeable to both parties, 
review on the record as it stands. [The Decision and Order became final 
on October 29, 1982.—Ed.] 
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(No. 21,993) 


In re CHARTAIR, INC. AWA Docket No. 207. Decided October 15, 
1982. 


Standards and regulations—Registration—Consent 


Respondent consented to an order to cease and desist from violating the Act and the stand- 
ards and regulations issued thereunder. Also, respondent shall specifically not 
transport any animals for hire without first registering with the Secretary. 


Donald A. Tracy, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Administra- 
tor, Animal and Plant Health Inspection Service (“APHIS”), United 
States Department of Agriculture, charging that respondent violated 
the Act and the regulations and standards issued thereunder (9 CFR 
Parts 1, 2, and 3). This decision is entered pursuant to the consent deci- 
sion provisions of the Rules of Practice applicable to these proceedings (7 
CFR 1.138). 

The respondent admits the jurisdictional allegations contained in the 
Complaint, specifically admits that the Secretary has jurisdiction in this 
matter, and waives oral hearing and further procedure. Complainant 
and respondent agree for the purpose of settling this matter between 
them to the issuance of this decision. 


FINDINGS OF FACT 


1. Chartair, Inc., hereinafter referred to as respondent, is a corpora- 
tion with an address of Tompkins County Airport, Ithaca, New York 
14850. 

2. The president of respondent corporation is Allen W. Hayes 

3. Respondent was a “carrier” as that term is defined under the Act (7 
U.S.C. 2132 (j) ) at all times material herein. 

4. The Animal Welfare Act and the regulations thereunder require 
carriers to register with the Secretary of Agriculture (7 U.S.C. 2136, 9 
CFR 2.25). 

5. From March 1, 1980 to April 1, 1981, respondent transported 
animals for hire without registering. 

6. During the period mentioned in paragraph 4, APHIS informed re- 
spondent of the requirement to register before carrying animals for hire. 
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CONCLUSIONS 


Respondent, having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, the following order is issued. 


ORDER 


Respondent Chartair, Inc. and its agents and employees shall comply 
with each and every provision of the Animal Welfare Act (7 U.S.C. 
§2131 et seq.) and the standards and regulations issued thereunder (9 
CFR Parts 1, 2, and 3) and shall cease and desist from any violation 
thereof. Respondent shall specifically not transport any animals for hire 
without first registering with the United States Department of Agricul- 
ture. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 
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(No. 21,994) 


In re NEBRASKA BEEF PACKERS, INC. FMIA Docket No. 59. Decided 
October 1, 1982. 


Transportation of adulterated meat— Withdrawal and denial of inspection 
service—Consent 


Respondent consented to an order withdrawing and denying its inspection service for two 
years. The withdrawal and denial will be held in abeyance and will not become ef- 
fective for so long as respondent complies with the provisions of the order. 


Marshall Marcus, for complainant. 
Susan E. Murphy, Washington, D.C., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act (FMIA), as 
amended (21 U.S.C. § 601 et seq.), and the applicable Rules of Practice 
(9 CFR § 335.1 et seq.), to withdraw federal meat inspection services 
from Nebraska Packers Inc. This proceeding was commenced by a com- 
plaint filed on April 23, 1982, by the Administrator of the Food Safety 
and Inspection Service (FSIS), United States Department of Agriculture 
(USDA), who is responsible for the administration of federal meat in- 
spection services. The parties have agreed that this proceeding should be 
terminated by the entry of the consent decision set forth below and have 
agreed to the following stipulation: 

1. For purposes of this stipulation and the provisions of this Consent 
Decision only, Nebraska Beef Packers Inc., hereafter referred to as the 
respondent, admits to the jurisdiction of the USDA in this proceeding, 
and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceeding con- 
tain findings and conclusions with respect to all material issues of fact, 
law or discretion, as well as the reasons or bases thereof; and 

(c) All rights to seek judicial review or otherwise to challenge or con- 
test the validity of this decision. 

2. This Stipulation and Consent Decision are for settlement purposes 
in this proceeding only and do not otherwise constitute an admission or 
denial by the respondent that it has violated the regulations or statutes 
involved. 

3. The respondent stipulates that it is not the “prevailing party” in 
this proceeding and waives any action against the USDA under the 
Equal Access to Justice Act of 1980, Pub. L. 96-481, which went into ef- 





1928 FEDERAL MEAT INSPECTION ACT 

Cite as 41 A.D. 1927 
fect October 1, 1981, for fees and other expenses incurred by respondent 
in connection with this proceeding. 


FINDINGS OF FACT 


1. Respondent is a corporation which operates a meat processing es- 
tablishment at 120 West Highway 20, Gordon, Nebraska 69343. 

2. Respondent is now, and at all times material herein was, the recipi- 
ent of inspection services under Title I of the FMIA at said meat process- 
ing establishment. 

3. Respondent, on or about August 10, 1978, in the United States Dis- 
trict Court for the District of Nebraska, was convicted of interstate 
transportation of adulterated meat in violation of the FMIA, in violation 
of Title 21 U.S. Code Sections 601 (m) (3), 610 (b) (1) and 676 (a). 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth in the 
following Consent Decision in disposition of this proceeding, such Deci- 
sion will be issued. 


ORDER 


Inspection service under Title I of the FMIA is, for a period of two (2) 


years, withdrawn from and denied to respondent, its officers, directors, 
partners, affiliates, successors, and assigns, directly or through any cor- 
porate device. This withdrawal will become effective on October 1, 1982. 
This two year period of withdrawal and denial will be held in abeyance 
and will not become effective: 


(A) For so long as, within three years of the effective 
date of this Order, respondent or any of its officers, part- 
ners, employees, agents, or affiliates, or any “official estab- 
lishment” owned or controlled in any manner by Rudolph 
G. “Butch” Stanko or Henry Stanko Jr. do not violate (as 
that term is defined in paragraph II, infra) any section of 
the FMIA or state or local statute involving the prepara- 
tion, sale, transportation or attempted distribution of any 
adulterated or misbranded products; and 


(B) For so long as, within three years of the effective 
date of this Order, respondent: 


(1) Does not knowingly employ or add any individual 
who has been convicted, in any federal or state court of any 
felony, or of more than one violation of any law, other than 
a felony, based upon the acquiring, handling, or distribut- 





STANKO PACKING COMPANY, INC. 
Cite as 41 A.D. 1929 


ing of unwholesome, mislabeled or deceptively packaged 
food, or fraud in connection with transactions in food; and 


(2) Immediately terminates its connection with any 
such individual when that individual’s convictions be- 
comes known. 


I 


The term “violate”, as used in paragraph I (A) herein, means a viola- 
tion found upon conviction (or upon affirmation of conviction, if ap- 
pealed), or upon a final decision in a formal adjudicatory proceeding be- 
fore the Secretary (or upon affirmation of the Secretary’s decision, if ap- 
pealed), and if it is found that there is any such violation of any term of 
this Order, the suspension of the withdrawal and denial of inspection 
service under Title I of the FMIA shall be terminated and denial will be- 
come effective immediately. This shall not preclude the referral of any 
such violation to the Department of Justice for possible criminal or civil 
proceedings. 


Il 


This Order will become effective on October 1, 1982. 


(No. 21,995) 


In re STANKO PACKING COMPANY, INC. FMIA Docket No. 58. De- 
cided October 1, 1982. 


Withdrawal and denial of inspection service, held in abeyance except for 30 
days—Consent 


Respondent consented to an order withdrawing and denying its inspection service for two 
years. The withdrawal and denial will be held in abeyance and not become effective 
except for a period to commence March 1, 1983 through March 30, 1983, for so long 
as respondent complies with the provisions of the order. 


Marshall Marcus, for complainant. 
Robert P. Chaloupka, Scottsbluff, Nebr., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act (FMIA), as 
amended (21 U.S.C. § 601 et seq.), and the applicable Rules of Practice 
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(9 CFR § 335.1 et seq.), to withdraw federal meat inspection services 
from Stanko Packing Company, Inc. This proceeding was commenced by 
a complaint filed on April 23, 1982, by the Administrator of the Food 
Safety and Inspection Service (FSIS), United States Department of Agri- 
culture (USDA), who is responsible for the administration of federal 
meat inspection services. The parties have agreed that this proceeding 
should be terminated by the entry of the consent decision set forth below 
and have agreed to the following stipulation: 

1. For purposes of this stipulation and the provisions of this Consent 
Decision only, Stanko Packing Company, Inc., hereafter referred to as 
the respondent, admits all of the jurisdictional allegations of the com- 
plaint, and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceeding con- 
tain findings and conclusions with respect to all material issues of fact, 
law or discretion, as well as the reasons or bases thereof; and 

(c) All rights to seek judicial review or otherwise to challenge or con- 
test the validity of this decision. 

2. This Stipulation and Consent Decision are for settlement purposes 
in this proceeding only and do not otherwise constitute an admission or 
denial by the respondent that it has violated the regulations or statutes 
involved. 

3. The respondent stipulates that it is not the “prevailing party” in 
this proceeding and waives any action against the USDA under the 
Equal Access to Justice Act of 1980, Pub. L. 96-481, which went into ef- 
fect October 1, 1981, for fees and other expenses incurred by respondent 
in connection with this proceeding. 


FINDINGS OF FACT 


1. Respondent is a corporation which operates a meat processing es- 
tablishment at 2605 North 7th Street, Gering, Nebraska 69341. 

2. Respondent is now, and at all times material herein was, the recipi- 
ent of inspection services under Title I of the FMIA at said meat process- 
ing establishment. 

3. Respondent, on or about October 5, 1981, in the United States Dis- 
trict Court for the District of Nebraska, was convicted to one (1) felony 
involving conspiracy to violate the FMIA, in violation of 18 U.S.C. 371. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth in the 
following Consent Decision in disposition of this proceeding, such Deci- 
sion will be issued. 
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ORDER 


Inspection service under Title I of the FMIA is, for a period of two (2) 
years, withdrawn from and denied to respondent, its officers, directors, 
partners, affiliates, successors, and assigns, directly or through any cor- 
porate device. This withdrawal will become effective October 1, 1982. 
This two year period of withdrawal and denial will be held in abeyance 
except for a period to commence March 1, 1983 through March 30, 1983, 
during which time inspection services shall be withdrawn from Stanko 
Packing Company, Inc., and will not become effective: 


(A) For so long as, within three years of the effective 
date of this Order, respondent or any of its officers, part- 
ners, employees, agents, or affiliates, or any “official estab- 
lishment” owned or controlled in any manner by Rudolph 
G. “Butch” Stanko or Henry Stanko Jr. do not violate (as 
that term is defined in paragraph II, infra) any section of 
the FMIA or state or local statute involving the prepara- 
tion, sale, transportation or attempted distribution of any 
adulterated or misbranded products; and 


(B) For so long as, within three years of the effective 
date of this Order, respondent: 


(1) Does not knowingly employ or add any individual 
who has been convicted, in any federal or state court of any 
felony, or of more than one violation of any law, other than 
a felony, based upon the acquiring, handling, or distribut- 
ing of unwholesome, mislabeled or deceptively packaged 
food, or fraud in connection with transactions in food; and 


(2) Immediately terminates its connection with any 
such individual when that individual’s convictions be- 
comes known. 


I] 


The term “violate”, as used in paragraph I (A) herein, means a viola- 
tion found upon conviction (or upon affirmation of conviction, if ap- 
pealed), or upon a final decision in a formal adjudicatory proceeding be- 
fore the Secretary (or upon affirmation of the Secretary’s decision, if ap- 
pealed), and if it is found that there is any such violation of any term of 
this Order, the suspension of the withdrawal and denial of inspection 
service under Title I of the FMIA shall be terminated and denial will be- 
come effective immediately. This shall not preclude the referral of any 
such violation to the Department of Justice for possible criminal or civil 
proceedings. 
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Ill 
This Order will become effective on October 1, 1982. 


(No. 21,996) 


In re EAVES PACKING COMPANY, INC. FMIA Docket No. 60. Decided 
October 7, 1982. 


Transportation of adulterated and misbranded meat food products— 
Withdrawal and denial of inspection service—Consent 


Respondent consented to an order withdrawing and denying its inspection service for one 
year. The withdrawal and denial will be held in abeyance and will not become effec- 
tive so long as respondent complies with the provisions of the order. 


Kris H. Ikejiri, for complainant. 
Woodrow W. Lavender, Elberton, Ga., for respondent. 
Robert W. Lavender, Elberton, Ga., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act, (Act) as 
amended (21 U.S.C. §601 et seq.), and the applicable Rules of Practice (9 
CFR 335.1 et seq.), to withdraw federal meat inspection service from re- 
spondent Eaves Packing Company, Inc. This proceeding was commenced 
by a complaint filed on April 23, 1982, by the Administration of the 
Food Safety and Inspection Service, United States Department of Agri- 
culture, who is responsible for administration of the Act. The parties 
have agreed that this proceeding should be terminated by the entry of 
the Consent Decision set forth below and have agreed to the following 
stipulations: 

1. For the purposes of this stipulation and the provisions of this Con- 
sent Decision only, respondent Eaves Packing Company, Inc., admits the 
Findings of Fact set forth herein, admits all of the jurisdictional allega- 
tions of the Complaint, and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceeding con- 
tain findings and conclusions with respect to all material issues of fact, 
law, or discretion, as well as the reasons or bases thereof; and 

(c) All rights to seek judicial review and otherwise challenge or con- 
test the validity of this decision. 
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2. Eaves Packing Company, Inc., waives any action against the 
United States Department of Agriculture, under the Equal Access to 
Justice Act of 1980, Pub. L. 96-481, which went into effect October 1, 
1981, for fees and other expenses incurred by Eaves Packing Company, 
Inc., in connection with this proceeding. 

3. The Stipulation and Consent Decision are for settlement purposes 
in this proceeding only and do not otherwise constitute an admission or 
denial by Eaves Packing Company, Inc., that it has violated the regula- 
tions or statutes involved. 


FINDINGS OF FACT 


I. Eaves Packing Company, Inc., hereinafter referred to as the re- 
spondent, is a corporation which operates a meat processing establish- 
ment at Rose Hill Farm, Highway 72E., Elberton, Georgia 30635. 

2. Respondent is, and at all times material herein was, the recipient of 
inspection service under Title I of the Act at said Establishment. 

3. Respondent, on or about January 25, 1982, in the United States 
District Court for the Middle District of Georgia, Athens Division, en- 
tered a plea of Guilty to two misdemeanors of transporting, in com- 
merce, adulterated and misbranded meat food products, in violation of 
Title 21 U.S.C. Section 610 (c). 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth in the 
following Consent Decision in disposition of this proceeding, such Deci- 
sion will be issued. 


ORDER 


I. Inspection service under Title I of the Federal Meat Inspection Act 
(21 U.S.C. §601 et seq.) is, for a period of one (1) year, withdrawn from 
and denied to respondent, its officers, directors, successors, affiliates, 
and assigns, directly or through any corporate or other device. This one 
(1) year period of withdrawal and denial will be held in abeyance and will 
not become effective: 

(a) For so long as, within four (4) years of the effective date of this 
Order, respondent or any of its officers, employees, agents, or affiliates 
do not violate (as that term is defined in paragraph II infra) any section 
of the Act involving the preparation, sale, transportation, or attempted 
distribution of any adulterated or misbranded product; and 

(b) For so long as, within four (4) years of the effective date of this 
Order, respondent: 

(1) does not knowingly employ or add in any capacity, any individ- 
ual who has been convicted, in any federal or state court, of any felony, 
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or more than one violation of any law, other than a felony, based upon 
the acquiring, handling or distributing of unwholesome, mislabeled or 
deceptively packaged food, or fraud in connection with transactions in 
food; and 

(2) immediately terminates its connection with any such individu- 
al when that individual’s conviction becomes known. 

II. The term violate, as used in paragraph I (a) herein, means upon a 
final decision in a formal adjudicatory proceeding before the Secretary 
(or upon affirmation of the Secretary’s decision, if appealed), or a viola- 
tion found upon conviction (or upon affirmation of conviction, if ap- 
pealed) and if it is found that there is any such violation of any term of 
this Order, the suspension of the withdrawal and denial of inspection 
service under Title I of the Federal Meat Inspection Act shall be termi- 
nated and denial shall become effective immediately. 

III. This Order will become effective nunc pro tunc September 1, 
1982. 
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(No. 21,997) 


In re ELDON STAMPER and SONYA STAMPER (d/b/a CHEZMYRAE WALK- 
ERS), and ROSS H. FOX. HPA Docket No. 168. Order issued 
October 6, 1982. 


Initial decision and order vacated—Case remanded to Administrative Law 
Judge for a revised initial decision and order 


Dorothea A. Baker, Administrative Law Judge. 
Patricia Fettmann, for complainant. 
T. D. Bolling, Jr., Sacramento Calif., for respondent. 


Order issued by Donald A. Campbell, Judicial Officer. 


REMAND ORDER 


This is an administrative proceeding under the Horse Protection Act 
of 1970, as amended (15 U.S.C. § 1821 et seq.). 

After a hearing, Administrative Law Judge Dorothea A. Baker filed 
an initial decision and order on March 31, 1982, in which she found that 
the horse “Red Bluff’s Playboy” was sore when exhibited at the 1979 
West Coast Tennessee Walking Horse and Missouri Foxtrotters 
Championship Show on September 22, 1979. She assessed civil penalties 
of $100 against each respondent. 

Complainant and respondents appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). 

For the reasons set forth below, the initial decision and order is 
vacated and the case is remanded to Judge Baker. 

Judge Baker found that the horse was sore because of the statutory 
presumption in 15 U.S.C. § 1825 (d) (5), which provides: 


(5) In any civil or criminal action to enforce this chapter or 
any regulation under this chapter a horse shall be presumed 
to be a horse which is sore if it manifests abnormal sensitivity 
or inflammation in both of its forelimbs or both of its hind- 
limbs. 


Based on that statutory presumption, Judge Baker found that the 
horse was sore notwithstanding the fact that she found from the evi- 
dence that the abnormal sensitivity was not caused by any of the factors 
described in the Act. Specifically, she found (Initial Decision 8): 


13. Because the Act requires, by reason of statutory pre- 
sumption, that a horse is presumed sore if it manifests abnor- 
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mal sensitivity or inflammation in both of its forelimbs or 
both of its hindlimbs, and by reason of the Respondents’ ac- 
knowledgments that after Class No. 60 concluded, there were 
some abraded areas on the pastern of “Red Bluff’s Playboy”, 
bilaterally, and when the pasterns were palpated by the De- 
partment’s veterinarians, the horse reacted in a manner con- 
sistent with pain, it is hereby found that the horse was sore as 
that term is used in the Horse Protection Act, as amended. 


14. The weight of the credible evidence of record shows 
that “Red Bluff’s Playboy” ’s abrasions, and the reaction he 
exhibited during the veterinarian’s inspections, were caused 
by factors other than those described in the Act. 


Judge Baker’s Finding 14 is inconsistent with her conclusion that the 
horse was sore. The statutory presumption is merely a rebuttable pre- 
sumption which can be overcome by evidence. Once the respondent in- 
troduces evidence to overcome the presumption, the complainant has 
the burden of proving by the preponderance of the evidence that the 
horse was “sore,” as defined in the Act. 

The statutory definition of “sore” is limited to pain, distress, inflam- 
mation or lameness caused by one of the factors enumerated in the Act 
(15 U.S.C. § 1821 (3) ). The Act defines the term “sore” as follows (15 
U.S.C. § 1821 (3) ): 


(3) The term “sore” when used to describe a horse means 
that— 


(A) an irritating or blistering agent has been 
applied, internally or externally, by a person to 
any limb of a horse, 


(B) any burn, cut, or laceration has been in- 
flicted by a person on any limb of a horse, 


(C) any tack, nail, screw, or chemical agent has 
been injected by a person into or used by a person 
on any limb of a horse, or 


(D) any other substance or device has been used 
by a person on any limb of a horse ora person has 
engaged ina practice involving a horse, 


and, as a result of such application, infliction, injection, use, 
or practice, such horse suffers, or can reasonably be expected 
to suffer, physical pain or distress, inflammation, or lame- 
ness when walking, trotting, or otherwise moving, except 
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that such term does not include such an application, inflic- 
tion, injection, use, or practice in connection with the thera- 
peutic treatment of a horse by or under the supervision of a 
person licensed to practice veterinary medicine in the State in 
which such treatment was given. [Emphasis added.] 


As stated above, the Act creates a presumption that a horse with ab- 
normal, bilateral sensitivity is sore, i.e., that the abnormal sensitivity 
was caused by one of the factors enumerated in the definition of “sore.” 
But the presumption is rebuttable. If Finding 14 is correct, the presump- 
tion has been rebutted. 

Although complainant does not have to prove the exact method used 
to sore a horse (and frequently cannot tell for sure “whether the soring 
agent used was mechanical, or chemical, or both” (In re Holcomb, 35 
Agric. Dec. 1347, 1349 (1976) (order denying reconsideration) ), com- 
plainant must show (by evidence or inference) that the pain, distress or 
inflammation was caused by at least one of the factors enumerated in 
the statutory definition. In this case, complainant contends that it was 
caused by the use of chains on the horse, which is included in one of the 
factors enumerated by the Act. 

It appears from Judge Baker’s decision that Finding 14, i.e., that the 
horse’s “abrasions, and the reaction he exhibited during the veterinari- 
an’s inspections, were caused by factors other than those described in the 
Act,” may have resulted from an error of law. Judge Baker concluded 
(Initial Decision 10): 


The Complainant makes no allegation, and indeed the evi- 
dence in no way indicates, that the Respondents deliberately 
sored “Red Bluff’s Playboy.” Instead, the Complainant main- 
tains that “Red Bluff’s Playboy” ’s condition on September 
22, 1979, was the result of excessive use of action devices— 
which admittedly are legal. A hard workout of the horse prior 
to exhibiting it in the show ring and the utilization of legal 
weight chains are not illegal nor are they in violation of the 
Act. 


If Judge Baker believes that a “hard workout” with “legal weight 
chains” that causes a horse to suffer pain when walking is not in viola- 
tion of the Act, she is in error. As stated in Jn re Thornton, 41 Agric. 
Dec. 870, 887-89 (1982), appeal docketed, No. 82-7187 (11th Cir. June 
7, 1982), quoting from Jn re Rowland, 40 Agric. Dec. 1934, 1942-45 
(1981), appeal docketed, No. 82-3015 (6th Cir. Jan. 8, 1982): 
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Under the regulations, as amended in 1975, there is no such 
thing as a “lawful” action device. [Footnote omitted.] In re 
Davis, 35 Agric. Dec. 538, 539-40 (1976). This is not to say 
that all action devices are “unlawful” (see 9 C.F.R. § 11.2 
(1978) ). But any action device can be unlawful. That is be- 
cause the regulations provide (9 C.F.R. § 11.2 (b) (1978) ): 


(b) No chain, boot, or other method or device 
shall be used with respect to any horse at any 
horse show or exhibition if such use causes the 
horse to be sored. 


Hence the owner or exhibitor of a horse is an absolute 
guarantor that the action devices used during a show will not 
sore the horse. 


That regulation is unquestionably consistent with the Act. 
Under the Horse Protection Act Amendments of 1976, a 
horse is “sore” if any device has been used on the horse that 
causes it to suffer “physical pain or distress” when “walking, 
trotting, or otherwise moving,” irrespective of intent or 
knowledge by the owner or exhibitor (15 U.S.C. § 1821 (3) ). 
This is a significant change from the definition originally en- 
acted in 1970, under which a horse was considered “sored” 
only if the device was used on a horse “for the purpose of af- 
fecting its gait,” and the device “may reasonably be ex- 
pected ... to result in physical pain” (15 U.S.C. § 1821 (a) 
(1970) ). 


The legislative history of the Horse Protection Act Amend- 
ments of 1976 shows that Congress specifically intended to 
eliminate the need to show intent. H. Rep. No. 94-1174, 94th 
Cong., 2d Sess. 1-2 (1976); S. Rep. No. 94-418, 94th Cong., 
1st Sess. 3, 4 (1975). Specifically, it is stated in H. Rep. No. 
94-1174, 94th Cong., 2d Sess. 1-2 (1976), reprinted in [1976] 
3 U.S. Code Cong. & Ad. News 1696: 


The legislation makes the following substantive 
modifications in the existing law governing this 
program: 


1. Revises the definition of “sore” under exist- 
ing law to eliminate the requirement that the sor- 
ing of a horse must be done with the specific in- 
tent or purpose of affecting its gait. 


kwekekkk k 
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Respondents argue (Original Brief 18-19) that the Depart- 

ment’s veterinarians must, in conducting their post-show ex- 
amination, consider many variables, such as the threshold of 
pain of the individual horse, the action devices used on the 
horse, the length of time the horse has been worked and the 
track condition of the show ring. Nonsense! It is not the De- 
partment’s veterinarians who must consider such variables. 
Rather, the horse’s owner and trainer must consider such 
variables when they make the voluntary decision to use ac- 
tion devices on the horse during training or exhibitions. 


As stated above, the Act and regulations make the owner 
and exhibitor a guarantor that the action devices used on a 
particular horse will not cause the horse to suffer “physical 
pain or distress” when “walking, trotting, or otherwise mov- 
ing.” The Act was designed to protect horses that suffer pain 
easily as well as to protect horses that can stand a great deal 
of abuse before feeling pain. 


Judge Baker states that one of the factors that could have contributed 
to the pain reaction of the horse was “substantial amounts of sand and 
grit from the arena mixing with the petroleum based lubricant applied 


to the front pastern areas of ‘Red Bluff’s Playboy’ and the mixture being 
rubbed against the pasterns” (Initial Decision 6). As stated in the preced- 
ing quotation, the track conditions must be considered by the trainer 
and owner in determining whether to use chains, and they are absolute 
guarantors that the use of chains will not sore the horse. 

Judge Baker also states (Initial Decision 10): 


The evidence further shows that “Red Bluff’s Playboy” was 
a high strung, temperamental horse. Horses differ with re- 
spect to their dispositions and tolerance to pain. 


But as shown in the preceding quotation, that is another circumstance 
that respondents were bound to consider before using chains on the 
horse on the sandy track. 

Subsequent to the filing of the initial decision in this case, the United 
States Court of Appeals for the Eighth Circuit held that owners of 
horses do not violate the Act where they have no knowledge that the 
horse is sore, they direct the trainer not to show a sore horse, and the 
horse is examined by a designated qualified person before entering the 
ring. Specifically, the Court held (Burton v. U.S.D.A., No. 81-2445 (8th 
Cir. July 26, 1982) ): 
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The central issue on appeal is what Congress intended the 
word “allow” to mean in 15 U.S.C. § 1824 (2) (D) of the Horse 
Protection Act. The Secretary argues that Congress intended 
to connote a positive duty on owners to prevent the soring of 
their horses. In other words, the Secretary urges that owners 
be held to a strict liability standard, and that knowledge of 
the horse’s “soreness” is not required under 15 U.S.C. 
§ 1824 (2) (D). The Secretary offers no support in the way of 
case law or legislative history to support this assertion. 


LeRoy Franks, on the other hand, argues that the term “al- 
low” requires that one must know the horse was “sore” at the 
time it was exhibited. In both of these cases, the record clear- 
ly shows that he did not in fact have knowledge that his 
horses were being shown in a sore condition. 


Absent clear, expressed intent by Congress to hold owners 
of horses strictly liable for violation of the Horse Protection 
Act, 15 U.S.C. § 1824 (2) (D), we hold that the owner cannot 
be held to have “allowed” a “sore” horse to be shown when the 
following three factors are shown to exist: (1) there is a find- 
ing that the owner had no knowledge that the horse was in a 
“sore” condition, (2) there is a finding that a Designated 
Qualified Person examined and approved the horse before 
entering the ring, and (3) there was uncontradicted testimony 
that the owner had directed the trainer not to show a “sore” 
horse. All of these factors taken together are sufficient to ex- 
cuse an owner from liability. 


The facts underlying the three factors listed by the Court appear in 
every case against an owner and, therefore, the Court’s holding, for all 
practical purposes, repeals the Act insofar as horse owners are con- 
cerned. 

As to the Court’s first factor, there has never been a case where the 
evidence showed that the owner knew that a horse was sore when ex- 
hibited, and it is not likely that such proof will ever be obtained. 

As to the second, every horse show has a person designated to conduct 
a preshow examination for the purpose of excluding sore horses, and 
every horse found to be sore by the Department has previously been ap- 
proved during the preshow examination. The inadequacies of the pre- 
show examination and the reasons for affording no weight to that ex- 
amination are set forth in In re Thornton, 41 Agric. Dec. 870, 886-90 
(1982), appeal docketed, No. 82-7187 (11th Cir. June 7, 1982). 

As to the third factor, the uncontradicted evidence in every case is 
that the owner has told the trainer not to sore the horse or show a sore 
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horse. It is not likely that such evidence will ever be contradicted. There 
are compelling reasons to prevent a trainer from saying that the owner 
told him to sore a horse. First, such evidence would not relieve the train- 
er of any responsibility for his own violation. Moreover, it would un- 
doubtedly insure that the trainer would not be hired by owners in the 
future. 

In addition, it is quite likely that all owners tell their trainers not to 
sore their horses. The problem is that the owners also let the trainers 
know that they expect good results. In addition, a trainer’s ability to at- 
tract and retain owners as clients depends upon his reputation and rec- 
ord. Accordingly, unless owners do more than give trainers pious plati- 
tudes about not soring horses, horses will continue to be sored on a vast 
scale. 

If an owner were really serious about not having a horse sored, I have 
no doubt that that result could be achieved by adding a liquidated 
damage clause to the trainer’s contract imposing a large (e.g., $50,000) 
monetary penalty on the trainer if he exhibits a sore horse. 

The Department’s contemporaneous and settled construction, that 
knowledge by an owner that a horse is sore is not required by the Act, is 
supported by the language of the Act and its legislative history, both of 
which were disregarded by the Eighth Circuit in Burton. 

In the administrative decision reversed by the Eighth Circuit in Bur- 
ton, the Judicial Officer stated (In re Blades, 40 Agric. Dec. 1725, 
1733-34 (1981), revd, No. 81-2445 (8th Cir. July 26, 1982) ): 


Respondent further contends that he is not liable as the 
owner of the horse for the acts of his agent, who was not sub- 
ject to control over the details of his physical conduct, and 
that the agent was operating beyond the limits of his author- 
ity and must bear all responsibilities for his actions (Appeal 
Brief 8-9). However, under the Horse Protection Act Amend- 
ments of 1976, the following conduct is prohibited (15 U.S.C. 
§ 1824 (2) (emphasis added) ): 


(2) The (A) showing or exhibiting, in any horse 
show or horse exhibition, of any horse which is 
sore, (B) entering for the purpose of showing or 
exhibiting in any horse show or horse exhibition, 
any horse which is sore, (C) selling, auctioning, or 
offering for sale, in any horse sale or auction, any 
horse which is sore, and (D) allowing any activity 
described in clause (A), (B), or (C) respecting a 
horse which is sore by the owner of such horse. 
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There is no requirement that the owner know, or have rea- 
son to believe, that the horse is sore. The preceding subsec- 
tion of the same section, 15 U.S.C. § 1824 (1), makes it un- 
lawful for a common or contract carrier to transport a horse 
in certain circumstances only if the “carrier or employee has 
reason to believe that such horse is sore.” In addition, the sec- 
tion of the Horse Protection Act following the section at issue 
here uses the word “knowingly” 10 times (15 U.S.C. § 1825). 
The inclusion of the “reason to believe” and “knowingly” lan- 
guage in some subsections of the Horse Protection Act while 
omitting it in the subsection involved here shows clearly that 
Congress intends that an owner of a horse who allows pro- 
hibited conduct is responsible irrespective of whether he 
knows, or has reason to believe, that the horse is sore. See 
Lang v. Commissioner, 289 U.S. 109, 111-12 (1933); United 
States v. Atchison, T. & S. F. Ry. Co., 220 U.S. 37, 44 (1911); 
Corn Products Refining Co. v. Benson, 232 F.2d 554, 562 (2d 
Cir. 1956); Hamilton v. N.L.R.B., 160 F.2d 465, 470 (6th 
Cir.), cert. denied, 332 U.S. 762 (1947). 


The sections of the Act referred to in the foregoing quotation from the 
Judicial Officer’s decision in Blades are as follows (15 U.S.C. 
§§ 1824-1825) (emphasis added) ): 


§ 1824. Unlawful acts 


The following conduct is prohibited: 


(1) The shipping, transporting, moving, delivering, or re- 
ceiving of any horse which is sore with reason to believe that 
such horse while it is sore may be shown, exhibited, entered 
for the purpose of being shown or exhibited, sold, auctioned, 
or offered for sale, in any horse show, horse exhibition, or 
horse sale or auction; except that this paragraph does not ap- 
ply to the shipping, transporting, moving, delivering, or re- 
ceiving of any horse by a common or contract carrier or an 
employee thereof in the usual course of the carrier’s business 
or employee’s employment unless the carrier or employee has 
reason to believe that such horse is sore. 


(2) The (A) showing or exhibiting, in any horse show or 
horse exhibition, of any horse which is sore, (B) entering for 
the purpose of showing or exhibiting in any horse show or 
horse exhibition, any horse which is sore, (C) selling, auction- 
ing, or offering for sale, in any horse sale or auction, any 
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horse which is sore, and (D) allowing any activity described in 
clause (A), (B), or (C) respecting a horse which is sore by the 
owner of such horse. [This is the provision at issue here.] 


x*wewekkk xk 


(5) The failure by the management of any horse show or 
horse exhibition, which has appointed and retained a person 
in accordance with section 1823 (c) of this title, to disqualify 
from being shown or exhibited any horse (A) which is sore, 
and (B) after having been notified by such person or the 
Secretary that the horse is sore or after otherwise having 
knowledge that the horse is sore. 


(6) The failure by the management of any horse sale or auc- 
tion which has appointed and retained a person in accordance 
with section 1823 (c) of this title, to prohibit the sale, offering 
for sale, or auction of any horse (A) which is sore, and (B) af- 
ter having been notified by such person or the Secretary or af- 
ter otherwise having knowledge that the horse is sore. 


x wkeKeKwk kK Kk * 
§ 1825. Violations and penalties 
(a) Criminal acts and penalties 


(1) Except as provided in paragraph (2) of this subsection, 
any person who knowingly violates section 1824 of this title 
shall, upon conviction thereof, be fined not more than $3,000, 
or imprisoned for not more than one year, or both. 


(2) (A) If any person knowingly violates section 1824 of 
this title, after one or more prior convictions of such person 
for such a violation have become final, such person shall, 
upon conviction thereof, be fined not more than $5,000, or 
imprisoned for not more than two years, or both. 


(B) Any person who knowingly makes, or causes to be 
made, a false entry or statement in any report required under 
this chapter; who knowingly makes, or causes to be made, any 
false entry in any account, record, or memorandum required 
to be established and maintained by any person or in any 
notification or other information required to be submitted to 
the Secretary under section 1823 of this title; who knowingly 
neglects or fails to make or cause to be made, full, true, and 
correct entries in such accounts, records, memoranda, notifi- 
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cation, or other materials; who knowingly removes any such 
documentary evidence out of the jurisdiction of the United 
States; who knowingly mutilates, alters, or by any other 
means falsifies any such documentary evidence; or who 
knowingly refuses to submit any such documentary evidence 
to the Secretary for inspection and copying shall be guilty of 
an offense against the United States, and upon conviction 
thereof shall be fined not more than $5,000, or imprisoned 
for not more than three years or both. 


OR KK. Ke 


(b) Civil penalties; review and enforcement 
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(c) Disqualification of offenders; orders; civil penalties ap- 
plicable; enforcement procedures 


In addition to any fine, imprisonment, or civil penalty au- 
thorized under this section, any person who was convicted 
under subsection (a) of this section or who paid a civil penalty 
assessed under subsection (b) of this section or is subject to a 
final order under such subsection assessing a civil penalty for 
any violation of any provision of this chapter or any regula- 
tion issued under this chapter may be disqualified by order of 
the Secretary, after notice and an opportunity for a hearing 
before the Secretary, from showing or exhibiting any horse, 
judging or managing any horse show, horse exhibition, or 
horse sale or auction for a period of not less than one year for 
the first violation and not less than five years for any subse- 
quent violation. Any person who knowingly fails to obey an 
order of disqualification shall be subject to a civil penalty of 
not more than $3,000 for each violation. Any horse show, 
horse exhibition, or horse sale or auction, or the management 
thereof, collectively and severally, which knowingly allows 
any person who is under an order of disqualification to show 
or exhibit any horse, to enter for the purpose of showing or 
exhibiting any horse, to take part in managing or judging, or 
otherwise to participate in any horse show, horse exhibition, 
or horse sale or auction in violation of an order shall be sub- 
ject to a civil penalty of not more than $3,000 for each viola- 
tion. 
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The foregoing statutory language immediately before and after the 
provision at issue here shows clearly that when Congress intended to in- 
clude in this Act the requirement of “knowingly,” “knowledge,” or “rea- 
son to believe,” Congress said so. The Court, in adding that requirement 
to the provision at issue here, was usurping the legislation function! 

The administrative decision in Blades, reversed by the Eighth Circuit 
in Burton, also set out the legislative history showing the remedial 
nature of the Act. The Blades decision states (40 Agric. Dec. at 
1735-37): 


The legislative history of the Horse Protection Act Amend- 
ments of 1976 reveals the serious nature of soring horses and 
its destructive effect as follows (H. Rep. No. 94-1174, 94th 
Cong. 2d Sess. 4-5 (1976), reprinted in [1976] 3 U.S. Cong. & 
Ad. News 1696, 1698-99): 


NEED FOR LEGISLATION 


The inhumanity of the practice of “soring” 
horses and its destructive effect upon the horse 
industry led Congress to pass the Horse Protec- 
tion Act of 1970 (Public Law 91-540, December 
9, 1970). The 1970 law was intended to end the 
unnecessary, cruel and inhumane practice of sor- 
ing horses by making unlawful the exhibiting and 
showing of sored horses and imposing significant 
penalties for violations of the Act. It was in- 
tended to prohibit the showing of sored horses 
and thereby destroy the incentive of owners and 
trainers to painfully mistreat their horses. 


The practice of soring involved the alteration of 
the gait of a horse by the infliction of pain 
through the use of devices, substances, and other 
quick and artificial methods instead of through 
careful breeding and patient training. A horse 
may be made sore by applying a blistering agent, 
such as oil of mustard, to the pastern area of a 
horse’s limb, or by using various action or train- 
ing devices such as heavy chains or “knocker 
boots” on the horse’s limbs. When a horse’s front 
limbs are deliberately made sore, the intense pain 
suffered by the animal when the forefeet touch 
the ground causes the animal to quickly lift its 
feet and thrust them forward. Also, the horse 
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reaches further with its hindfeet in an effort to 
take weight off its front feet, thereby lessening 
the pain. The soring of a horse can produce the 
high-stepping gait of the well-known Tennessee 
Walking Horse as well as other popular gaited 
horse breeds. Since passage of the 1970 act, the 
bleeding horse has almost disappeared but soring 
continues almost unabated. Devious  soring 
methods have been developed that cleverly mask 
visible evidence of soring. In addition the sore 
area may not necessarily be visible to the naked 
eye. 


The practice of soring is not only cruel and in- 
humane. The practice also results in unfair com- 
petition and can ultimately damage the integrity 
of the breed. A mediocre horse whose high-step- 
ping gait is achieved artificially by soring suffers 
from pain and inflamation of its limbs and com- 
petes unfairly with a properly and patiently 
trained sound horse with championship natural 
ability. Horses that attain championship status 
are exceptionally valuable as breeding stock, par- 
ticularly if the champion is a stallion. Conse- 
quently, if champions continue to be created by 
soring, the breed’s natural gait abilities cannot be 
preserved. If the widespread soring of horses is 
allowed to continue, properly bred and trained 
“champion” horses would probably diminish sig- 
nificantly in value since it is difficult for them to 
compete on an equal basis with sored horses. 


Testimony given before the Subcommittee on 
Health and the Environment demonstrated con- 
clusively that despite the enactment of the Horse 
Protection Act of 1970, the practice of soring has 
continued on a widespread basis. Several wit- 
nesses testified that the intended effect of the 
law was vitiated by a combination of factors, in- 
cluding statutory limitations on enforcement au- 
thority, lax enforcement methods, and limited re- 
sources available to the Department of Agricul- 
ture to carry out the law. 
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Additional legislative history that is somewhat relevant, but was not 
included in the Blades decision, is the legislative history set forth above 
in the quotation from Thornton and Rowland as to the deletion in 1976 
of the requirement that the soring of a horse must be done with the spe- 
cific intent or purpose of affecting its gait. The deletion of the need to 
show intent is consistent with the failure of Congress to use the word 
“knowingly” in the section at issue here. 

In the administrative decision in Blades, reversed by the Eighth Cir- 
cuit in Burton, it is further stated (40 Agric. Dec. at 1734-35): 


Even before the Horse Protection Act Amendments of 
1976, it was held that the owner of a horse is responsible for 
soring violations. For example, it was held in Jn re Whaley, 
35 Agric. Dec. 1519, 1526 (1976): 


Assuming, however, for the sake of argument, 
that the pre-hearing stipulation were abrogated, I 
would hold that an owner of a horse is responsible 
for a violation of the Horse Protection Act even if 
he hired an independent contractor ‘ to train and 
exhibit the horse, with the owner having no con- 
tractual right to control the trainer’s activities. 
Cf. United States v. Parfait Powder Puff Co., 163 
F.2d 1008, 1009-1010 (C.A. 7), certiorari denied, 
332 U.S. 851. The prestige, money * and recogni- 
tion that come from a winning horse accrue main- 
ly to the owner of the horse. If an owner can reap 
the benefits of winning with a sored horse and in- 
sulate himself from any liability arising there- 
from, he can directly or indirectly put great pres- 
sure on the trainer of the horse to win at all costs. 
Such pressures might cause trainers to sore 
horses which could not be trained to win by other 
means, either because the trainers do not possess 
the requisite ability to successfully train the 
horse or because the horses are not good Tennes- 
see Walking Horses to begin with. Soring horses 
is not only cruel to the animals and unfair to com- 
petitors, but “may seriously harm the breed it- 
self,” through the use of poor horses (which per- 
formed well because of soring) as studs. H. Rep. 
No. 91-1597, 91st Cong., 2d Sess., pp. 2-3. See, 
also, H. Rep. No. 94-1174, 94th Cong., 2d Sess., 
p. 4. In order to achieve the Congressional pur- 
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pose in enacting this remedial statute, it should 
be liberally construed (see the cases cited in Jn re 
American Fruit Purveyors, Inc., 30 Agr Dec 
1542, 1593 (1971) ). Specifically, the Act should 
be construed so as to make the owner of a sored 
horse exhibited in violation of the Act subject to 
the penalties of the Act.*® 


14. The “term ‘independent contractor’ is used to indicate 
all persons for whose conduct * * * the employer is not re- 
sponsible except in the performance of nondelegable duties” 
(emphasis supplied; Restatement of the Law, Second, Agency 
2d (1958), Comment b to Section (2), p. 14). Where a horse 
owner hires an independent contractor to train and exhibit his 
horse, the duty of the owner under the Horse Protection Act 
not to exhibit a sored horse should be regarded as nondelega- 
ble, in order to achieve the remedial purposes of the Act. 


15. Great monetary reward can result from the increased 
value of a winning horse for sale or breeding purposes. See 
Hearing before the Senate Subcommittee on Energy, Natural 
Resources, and the Environment of the Committee on Com- 
merce, 91st Cong., Ist Sess., on S. 2543 (Serial 91-27), p. 36; 
H. Rep. No. 91-1597, 91st Cong., 2d Sess., p. 3; H. Rep. No. 
94-1174, 94th Cong., 2d Sess., p. 4. See, also, Tr. 10, 183, 
214-217. 

16. Section 11.1 (s) of the regulations (9 CFR 11.1 (s) ) de- 
fines the term “exhibitor” as “the owner or other person who 
enters a horse in any horse show or exhibition.” Hence either 
one, or both, may be the subject of a disciplinary proceeding. 
It has been the contemporaneous and settled administrative 
construction of the Act to proceed against the owners in cir- 
cumstances such as are involved here. The “contemporaneous 
construction of a statute by the officer charged with its en- 
forcement is entitled to great weight.” United States v. Zucca, 
351 US. 91, 96. 


The Whaley case, just quoted, was followed in 
In re Purvis, 38 Agric. Dec. 1271, 1278-79 (1979) 
(involving a 1974 violation). 


With respect to violations occurring after the 
Horse Protection Act Amendments of 1976, the 
owner has also been held responsible for soring 
violations irrespective of whether he had knowl- 
edge of the violations or reason to believe that his 
horse was sore. In re Crowder, 40 Agric. Dec. 338, 
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41 (1981); In re Livolsi, 39 Agric. Dec. 1396, 1405 
(1980); In re Seal, 39 Agric. Dec. 370, 371 (1980). 


Accordingly, respondent LeRoy Franks, as 
owner of a horse which was exhibited while sore, 
is responsible for the violation. 


For the foregoing reasons, I believe the Eighth Circuit’s decision in 
Burton is inconsistent with the plain language of the Act (particularly 
considering the subsections immediately before and after the subsection 
at issue here) and its legislative histery, and fails to interpret this re- 
medial Act in accord with settled principles of statutory construction. 
Accordingly, the Burton decision will be followed by this Department 
only in proceedings in which an appeal by the owner would lie to the 
Eighth Circuit. 

If, on remand, it is determined that the horse was sore, a sanction 
should be imposed consistent with the Department’s sanction policy. The 
purpose of an administrative sanction under this Act is to deter respond- 
ents and others from soring horses in the future. The sanction imposed 
in this case, $100 civil penalties, would have about the same deterrent 
effect as $100 fines levied against bank robbers. 

The potential gain from soring a horse is enormous. The sanction for 
soring a horse must, therefore, be severe. 

The records in many Horse Protection Act cases demonstrate that sor- 
ing of Tennessee Walking Horses is the rule, rather than the exception. 
As long as that condition continues, at least the minimum disqualifica- 
tion provisions in the Act should be imposed. As stated in Jn re Rowland, 
40 Agric. Dec. 1934, 1951-52 (1981), appeal docketed, No. 82-3015 (6th 
Cir. Jan. 8, 1982): 


As set forth above, Congress added the disqualification pro- 
visions to serve as a “strong deterrent to subsequent offenses 
by individuals who have the economic means to pay civil 
penalties as a cost of doing business.” Anyone who has the 
means to buy a Tennessee Walking Horse, hire a trainer and 
pay to have the horse exhibited has the economic means to 
pay the civil penalties provided by the Act, as a cost of doing 
business. 


Moreover, the potential gain from soring a horse is worth 
the risk, if a disqualification order is not to be imposed. For 
example, in this case, respondent Meadows’ horse won the 
Futurity, which made her the “world champion two-year-old 
Futurity filly for 1978” (Tr. 99). This was largely responsible 
for increasing her value from $5,000.00 to $20,000.00 (Tr. 
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285, 361). A winning stallion can become much more valuable 
because of its breeding potential. 


Furthermore, horse owners derive great satisfaction from 
displaying the trophies and ribbons won by their horses. Pay- 
ment of a relatively modest civil penalty is not even a slap on 
the wrist to the typical horse owner. 


Congress has provided the Department with the “tools” 
needed to eliminate the practice of soring Tennessee Walking 
Horses. But they must be used, to be effective. In order to 
achieve the Congressional purpose of the Act, it would seem 
necessary to impose at least the minimum disqualification 
provisions of the 1976 amendments on every horse owner 
(and trainer) who allows one of his horses to be exhibited 
while sore.’° 


If the industry is ever “cleaned up” to the point that horse 
soring is not a widespread practice, it may be appropriate to 
forego the use of disqualification provisions in selected cases. 
But at least under present conditions, the minimum disqual- 
ification provisions should be utilized in every Horse Protec- 
tion Act case. If there are unusually flagrant circumstances, 
the disqualification order should exceed the minimum au- 
thorized by the Act. 


10. There is a remote possibility that the circumstances in some particular 


case, not presently envisaged, might justify a departure from that policy. 
Since it is clear under the 1976 amendments that intent and knowledge are 
not elements of a violation, I can envisage no circumstance presently war- 
ranting an exception from this policy. 


With respect to the amount of the civil penalty, the record in most 
cases has warranted the maximum civil penalty (presently $2,000 for 
each violation; previously $1,000). Ability to pay is, of course, one of the 
relevant factors to be considered. In re Thornton, 41 Agric. Dec. 870, 
895-99 (1982), appeal docketed, No. 82-7187 (11th Cir. June 7, 1982). 
However, the record in this case does not warrant a determination that 
the horse’s owners are unable to pay a $2,000 civil penalty. 

Since the horse’s owners in this case are husband and wife, it would 
seem appropriate, if any civil penalty is imposed, to require them jointly 
to pay a single civil penalty, rather than to impose separate civil penal- 
ties against each. That is, in the case of married couples, there is no rea- 
son for imposing twice the civil penalty on couples who register their 
horses in both names than on those who register the horse in one name 
only. 
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ORDER 


The initial decision and order in this proceeding is vacated and the pro- 
ceeding is remanded to Judge Baker for the purpose of filing a revised 
initial decision and order consistent with the views set forth herein. 


(No. 21,998) 


In re GARY EDWARDS. HPA Docket No. 184. Decided October 13, 
1982. 


Civil penalty—Consent 
Respondent consented to an order assessing him a civil penalty of $1,000.00. 


Morris Selinger, for complainant. 
David B. Byrne, Jr., Montgomery, Ala., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Horse Protection Act (15 


U.S.C. 1821 et seq.) by a complaint filed by the Animal and Plant Health 
Inspection Service, United States Department of Agriculture, alleging 
that the respondent Gary Edwards has violated the Act. This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice applicable to this proceeding (7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations in the complaint, 
specifically admits that the Secretary has jurisdiction in this matter, and 
consents and agrees for the purpose of settling this proceeding to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent, Gary Edwards, is an individual who resides at Route 
4, Dawson, Georgia 31742. 

2. At all times material herein, Gary Edwards was the trainer of the 
horse known as “Pride’s Generator.” 

3. United States Department of Agriculture Veterinarians deter- 
mined that “Pride’s Generator” exhibited the symptoms of a horse that 
was “sore,” as that term is defined in the Act and regulations, at the time 
the horse was shown and exhibited at the Tennessee Walking Horse Na- 
tional Celebration at Shelbyville, Tennessee on August 30, 1979. 
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4. Respondent in his answer denies that the horse was sore on August 
30, 1979. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts alleged in the 
complaint and the parties having agreed to the entry of this decision, 
such decision will be entered. 


ORDER 


Respondent Gary Edwards is assessed a civil penalty of $1,000 which 
shall be payable to the Treasurer of the United States by certified check 
or money order and forwarded to Morris L. Selinger, Office of the Gen- 
eral Counsel, United States Department of Agriculture, Room 2008, 
South Building, Washington, D.C. 20250, within thirty (30) days from 
the date this order becomes effective. 

This order shall have the same force and effect as if entered pursuant 
to a full hearing and shall become effective on respondent on the day 
upon which service is made on him. 


MISCELLANEOUS ORDER ISSUED BY 
WILLIAM J. WEBER, ADMINISTRATIVE LAW JUDGE 


ORDER DISMISSING COMPLAINT WITH RESPECT TO 
RESPONDENT JOHN C. MILLER 


(No. 21,999) 


In re SAM CALDWELL, TED CARTER, and JOHN C. MILLER. HPA 
Docket No. 129. Order issued October 19, 1982. Upon motion 
by complainant, the complaint as to Respondent John C. Miller is 
dismissed without prejudice. 
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COURT DECISION 


BARNEY MILBURN GIBSON, t/a B&W CATTLE COMPANY and UNITED 
STATES DEPARTMENT OF AGRICULTURE, PACKERS AND STOCKYARDS 
ADMINISTRATION v. BARNEY MILBURN GIBSON. Order issued Sep- 
tember 30, 1982. (Case No. 7-81-01526) (Adversary Proceeding 
No. 7820145) (USDA P&S Docket No. 5975) 


UNITED STATES BANKRUPTCY COURT FOR THE 
WESTERN DISTRICT OF VIRGINIA BIG STONE GAP DIVISION 


ORDER REMANDING CASE 


The parties having agreed to the disposition of this matter and to the 
issuance of an order by the Secretary of Agriculture, and it appearing 
that the Secretary has jurisdiction of this matter and that debtor’s peti- 
tion under Chapter 11 has been rendered moot by his conversion from a 
Chapter 11 to a Chapter 7 proceeding, it is accordingly 

ORDERED that the case styled Jn re Barney M. Gibson, Respondent, 
and bearing Docket Number 5975 (P. & S. Docket No.), be and the same 
hereby is, remanded to the Secretary and this adversary proceeding is 
closed. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 41 A.D. 1954 


DISCIPLINARY DECISIONS 


(No. 22,000) 
Inre BRUCE deSILVA. P&S Docket No. 5923. Decided July 7, 1982. 


Dealer—Bonding requirement—Insufficient funds checks—Failure to 
pay—Failure to pay when due—Civil penalty—Default 


Respondent is ordered to cease and desist from engaging in business without filing or 
maintaining a reasonable bond; issuing insufficient funds checks; failing to pay and 
failing to pay when due, the full purchase price of livestock. Respondent is also as- 
sessed a civil penalty of $5,000.00. 


Barbara S. Harris, for complainant. 
Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), here- 
inafter referred to as the Act, instituted by a complaint filed by the Act- 
ing Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the respondent has vio- 
lated the Act and regulations issued thereunder (9 C.F.R. § 201.1 et 
seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were personally served upon 
the respondent. Respondent was informed in a letter of service that an 
answer should be filed pursuant to the Rules of Practice and that failure 
to answer would constitute an admission of all the material allegations 
contained in the complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 C.F.R. § 1.139). 


FINDINGS OF FACT 


1. (a) Bruce deSilva, d/b/a B & D Sheep Company, hereinafter re- 
ferred to as respondent, is an individual whose business mailing address 
is New Providence, Iowa 50206. 
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(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 
(2) A dealer within the meaning of the Act. 

2. Respondent was notified that the surety bond maintained to secure 
the performance of his livestock obligations under the Act was termi- 
nated, and that if he continued his livestock operations without bond 
coverage or its equivalent, as required under the Act and regulations, he 
would be in violation of section 312 (a) of the Act and sections 201.29 
and 201.30 of the regulations promulgated thereunder. Notwithstand- 
ing such notice, respondent has continued to engage in the business of a 
dealer buying and selling livestock for his own account, without filing 
and maintaining a reasonable bond or its equivalent, as required under 
the Act and regulations. 

3. Respondent, in connection with his activities subject to the Act, on 
or about the dates and in the transactions set forth in paragraph III of 
the complaint, and at divers other times, purchased livestock and in pur- 
ported payment therefor issued checks which were returned unpaid by 
the bank upon which they were drawn because respondent did not have 
sufficient funds on deposit and available in the account upon which such 
checks were drawn to pay such checks when presented. 

4. (a) Respondent, in connection with his activities subject to the Act, 
on or about the dates and in the transactions set forth in paragraphs III 
and IV of the complaint, and at divers other times, purchased livestock 
and failed to pay, when due, the full purchase price of such livestock. 

(b) As of June 25, 1981, there remained unpaid by the respondent a 
total of at least $27,706.00 for such livestock purchases. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. § 213 (a) ) and 
sections 201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 
201.30). 

By reason of the facts found in Findings of Fact 3 and 4 herein, re- 
spondent has wilfully violated sections 312 (a) and 409 of the Act (7 
U.S.C. §§ 213 (a), 228b). 


ORDER 


Respondent Bruce deSilva, individually or through any corporate or 
other device, in connection with his activities subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Engaging in any business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and supple- 
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mented, and the regulations, without filing and maintaining a reason- 
able bond, or its equivalent, as required by the Act and the regulations. 

2. Issuing checks in payment for livestock without having and main- 
taining sufficient funds on deposit and available in the bank account 
upon which such checks are drawn to pay such checks when presented. 

3. Failing to pay, when due, the full purchase price of livestock. 

4. Failing to pay the full purchase price of livestock. 

Respondent is assessed a civil penalty in the amount of five thousand 
dollars ($5,000.00). 

This order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (C.F.R. § 1.130 et 
seq.). [The Decision and Order became final on October 4, 1982.—Ed.] 


(No. 22,001) 


In re COASTAL LIVESTOCK, INC. P & S Docket No. 5997. Decided 
September 1, 1982. 


Dealer—Insufficient funds checks—Failure to pay when due—Suspension 
of registration—Default 


Respondent is ordered to cease and desist from issuing insufficient funds checks; and fail- 
ing to pay, when due, the full purchase price of livestock. Respondent is also sus- 
pended as a registrant for 90 days. 


Charlene Rosen, for complainant. 
Louis Foy, Trenton, N.C., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), here- 
inafter referred to as the Act, instituted by a complaint filed by the Act- 
ing Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the respondent has wil- 
fully violated the Act. 
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Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk *y certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations of the complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 C.F.R.§ 1.139). 


FINDINGS OF FACT 


1. (a) Coastal Livestock, Inc., hereinafter referred to as the respond- 
ent, is a corporation with its principal place of business located at Rich- 
lands, North Carolina, and whose business mailing address is Box 537, 
Richlands, North Carolina 28574. 

(b) The respondent, at all times material herein, was: 

(1) Engaged in the business of buying livestock in commerce for 
its own account; and 

(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock for its own account. 

2. (a) Respondent, in connection with its operations as a dealer, on or 
about the dates and in the transactions set forth in paragraph II of the 
complaint, and at divers other times on such dates, issued checks in pur- 
ported payment for livestock which were returned unpaid by the bank 
upon which they were drawn because the respondent did not have suffi- 
cient funds available in the account upon which such checks were drawn 
to pay such checks when presented. 

(b) Respondent, in connection with the transactions set forth in sub- 
paragraph (a) of paragraph !I of the complaint, and at divers other times, 
purchased livestock and failed to pay, when due, the full purchase price 
of such livestock. 

(c) As of February 1, 1982, there remained unpaid by the respond- 
ent approximately $168,234.82 for such livestock purchases. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, respondent 
has wilfully violated sections 312 (a) and 409 (a) of the Act (7 U.S.C. 
§§ 213 (a), 228b). 
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ORDER 


Respondent, its officers, agents, employees, successors and assigns, di- 
rectly or through any corporate or other device, in connection with its 
activities subject to the Packers and Stockyards Act, shall cease and de- 
sist from: 

1. Issuing checks in payment for livestock without having sufficient 
funds available in the bank account upon which such checks are drawn 
to pay such checks when presented; and 

2. Failing to pay, when due, the full purchase price of livestock. 

Respondent is suspended as a registrant under the Act for a period of 
90 days. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 C.F.R. § 1.130 et 
seq.). [The Decision and Order became final on October 8, 1982.—Ed.] 


(No. 22,002) 


In re ARKANSAS NATIONAL STOCKYARDS COMPANY, INC. P&S Docket 
No. 6065. Decided October 5, 1982. 


Market agency—Dealer—Shippers’ proceeds account—Insufficient funds 
checks—Net proceeds, failure to remit—Failure to pay—Failure to pay 
when due—Suspension of registration—Consent 


Respondent consented to an order to cease and desist from failing to deposit into or main- 
tain properly its custodial account for shippers’ proceeds; issuing insufficient funds 
checks; failing to remit net proceeds when due; failing to pay, and failing to pay, 
when due, the full purchase price of livestock. Respondent is suspended as a regis- 
trant for 14 days and thereafter until no longer insolvent and until the deficit in its 
custodial account has been eliminated. 


Barbara S. Harris, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. § 181 et seq.) by a complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department of 
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Agriculture, alleging that the respondent’s financial condition does not 
meet the requirements of the Act, and that the respondent willfully vio- 
lated the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Arkansas National Stockyards Company, Inc., hereinafter referred 
to as respondent, is an Arkansas corporation with a business mailing ad- 
dress of 5400 Murray Street, Little Rock, Arkansas 72209. 

2. Respondent, at all times material herein, was: 

(a) Engaged in the business of a market agency buying and selling 
livestock on a commission basis at the Arkansas National Stockyards 
Company, Inc., stockyard, a stockyard posted under the Act, hereinafter 
referred to as the stockyard; 

(b) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock in commerce on a commission basis and as a 
dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, its officers, directors, agents, employees, successors and 
assigns, directly or indirectly, through any corporate or other device, 
shall cease and desist from: 

1. Failing to deposit in its “Custodial Account for Shippers’ Proceeds,” 
within the time prescribed by section 201.42 (c) of the regulations (9 
CFR §201.42 (c) ), an amount equal to the proceeds receivable from the 
sale of consigned livestock; 
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2. Failing to otherwise maintain its “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 of the 
regulations (9 CFR §201.42); 

3. Issuing checks to consignors in payment of the net proceeds result- 
ing from the sale of their livestock on a commission basis without having 
sufficient funds available in the bank account upon which such checks 
are drawn to pay such checks when presented; 

4. Failing to remit when due to consignors the net proceeds resulting 
from the sale of consigned livestock; 

5. Failing to pay, when due, the full purchase price of livestock; and 

6. Failing to pay the full purchase price of livestock. 

Respondent is suspended as a registrant under the Act for fourteen 
(14) days and thereafter until it demonstrates that is is no longer insol- 
vent and that the deficit in its “Custodial Account for Shippers’ Proc- 
eeds” has been eliminated. When respondent demonstrates that it is no 
longer insolvent and that such deficit has been eliminated, a supple- 
mental order will be issued terminating the suspension after the expira- 
tion of the fourteen-day period. 

The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 22,003) 


In re BARNEY M. GIBSON. P & S Docket No. 5975. Decided October 
12, 1982. 


Dealer—Bonding requirements—Suspension of registration—Civil 
penalty—Consent 


Respondent consented to an order to cease and desist from engaging in business without 
filing or maintaining a reasonable bond or its equivalent. Respondent is suspended 
as a registrant until in full compliance with the bonding requirements, and is as- 
sessed a civil penalty of $2,500.00. 


Charlene Rosen, for complainant. 
Thomas M. Johnson, Bristol, Tenn., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Administrator, Packers and Stockyards Administra- 
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tion, United States Department of Agriculture, alleging that the re- 
spondent wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). This decision is entered pursuant to the consent 
decision provisions of the rules of practice applicable to this proceeding 
(7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Barney M. Gibson, hereinafter referred to as the respondent, is an 
individual whose mailing address is Box 497, Jonesville, Virginia, 
24263. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce and for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Barney M. Gibson, individually or through any corporate 
or other device, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from engaging in business in 
any capacity for which bonding is required under the Packers and Stock- 
yards Act, as amended and supplemented, and the regulations, without 
filing and maintaining a reasonable bond or its equivalent, as required 
by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that he is in compliance with such 
requirements, a supplemental order will be issued in this proceeding ter- 
minating the suspension. 
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In accordance with section 312 (b) of the Act (7 U.S.C. 218 (b) ), re- 
spondent is assessed a civil penalty of Two Thousand Five Hundred Dol- 
lars ($2,500.00). With respect to this civil penalty, the respondent con- 
tends that said penalty has been discharged in bankruptcy. The plaintiff, 
however, contends that the civil penalty has not been discharged in 
bankruptcy. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 22,004) 


In re ABILENE M&M CATTLE Co., INC. and ROLAND MARCEE. P&S 
Docket No. 5924. Decided October 22, 1982. 


Dealer—Misrepresentation—Accountings, false, inaccurate, or misleading 
weight or price entries—Accounts and records—Suspension of 
registration—Civil penalty—Consent 


Respondent Roland Marcee consented to an order to cease and desist from misrepresenting 
(a) the original purchase weights or prices of livestock or (b) the true nature of 
charges made for his buying service; preparing and issuing accountings showing 
false, inaccurate or misleading weight or price entries; inserting or failing to insert 
in accountings any entry which insertion or omission results in a false or misleading 
record; and collecting on the basis of false, inaccurate or misleading weight or price 
entries. Respondent Marcee is ordered to maintain complete and accurate records, is 
suspended as a registrant for 45 days, and is assessed a civil penalty of $7,500.00. 


Peter V. Train, for complainant. 
Malcolm Schulz, Abilene, Tex., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AS TO 
ROLAND MARCEE 
This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. § 181 et seq.), by a Complaint filed by the Acting Administra- 
tor, Packers and Stockyards Administration, United States Department 
of Agriculture, alleging that the respondents wilfully violated the Act 
and the regulations issued thereunder (9 C.F.R. § 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
Rules of Practice applicable to this proceeding (7 C.F.R. § 1.138). 
Respondent Roland Marcee admits the jurisdictional allegations in 
paragraph II of the Complaint and specifically admits that the Secretary 
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has jurisdiction in this matter, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Abilene M&M Cattle Co., Inc., hereinafter referred to as the corpo- 
rate respondent, is a corporation whose mailing address is Box 2465, 
Abilene, Texas 79604. 

2. The corporate respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce on a 
commission basis, and buying and selling livestock in commerce for its 
own account; and 

(b) Registered with the Secretary of Agriculture as a market agency 
to buy livestock on a commission basis. 

3. Roland Marcee, hereinafter referred to as the individual respond- 
ent, is an individual whose business address is Box 2465, Abilene, Texas 
79604. 

4. The individual respondent is, and at all times material herein was: 

(a) Vice-President and General Manager of the corporate respond- 
ent; 

(b) Owner of forty-eight percent of the stock issued by the corporate 
respondent; and 

(c) Responsible for the direction, management and control of the 
corporate respondent. 

5. The individual respondent is, and at all times material herein was, 
registered with the Secretary of Agriculture as a dealer to buy and sell 
livestock in commerce for his own account 


CONCLUSIONS 


Respondent Roland Marcee having admitted the jurisdictional facts 
and the parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Roland Marcee, individually or as an officer of Abilene 
M&M Cattle Co., Inc., his agents and employees, directly or through any 
corporate or other device, shall cease and desist from: 

1. Misrepresenting to his principals, or to other purchasers of live- 
stock from respondent, (a) the original purchase weights or the original 
purchase prices for such livestock or (b) the true nature of the charges 
made for his buying services; 
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2. Preparing and issuing, or causing to be prepared and issued, in con- 
nection with the purchase or sale of livestock, accounts of purchase, in- 
voices, billings, or any other document showing false, inaccurate or mis- 
leading weight or price entries for such livestock; 

3. Inserting or failing to insert in accounts of purchase, invoices, bill- 
ings or any other document prepared in connection with the purchase or 
sale of livestock, any entry, statement or information by reason of which 
insertion or omission a false or misleading record is made, in whole or in 
part, of such livestock purchase or sale transaction; and 

4. Collecting payment from the purchasers of livestock on the basis of 
false, inaccurate or misleading weight or price entries on accounts of 
purchase, invoices or billings. 

Respondent Roland Marcee shall keep and maintain accounts, records 
and memoranda which fully and correctly disclose the true nature of all 
transactions involved in his operations subject to the Packers and Stock- 
yards Act, including: 

1. Complete and accurate copies of invoices, accounts and billings 
documenting respondent’s purchase and sale of livestock, and showing 
true and correct weights for such livestock; 

2. Copies of all scale tickets prepared and issued in connection with 
the purchase and sale of livestock; and 

3. Complete and accurate copies of all contracts for the purchase or 
sale of livestock. 

Respondent Roland Marcee is suspended as a registrant under the 
Packers and Stockyards Act for a period of forty-five (45) days. 

Respondent Roland Marcee is hereby assessed a civil penalty in the 
amount of seventy-five hundred dollars ($7,500.00). 

The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent. 





TRENTON LIVESTOCK, INC. 
Cite as 41 A.D. 1965 


(No. 22,005) 


In re TRENTON LIVESTOCK, INC., and W. BRYAN HARGETT. P & S 
Docket No. 5848. Decided October 27, 1982. 


Dealer—Insufficient funds checks—-Failure to pay, when due—Accounts 
and records—Suspension of registration—Civil penalty 


Respondents are ordered to cease and desist from issuing insufficient funds checks; failing 
to pay, when due, the full purchase price for livestock; and are ordered to maintain 
complete and accurate records. Respondent Trenton is suspended as a registrant for 
90 days, and respondent Hargett is assessed a civil penalty of $5,000.00. 


Dorothea A. Baker, Administrative Law Judge. 


Joanne I. Schwartz, for complainant. 
Louis Foy, Jr., Trenton, N.C., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.).* An 
initial decision and order was issued on April 21, 1982, by Administra- 
tive Law Judge Dorothea A. Baker ordering the corporate respondent to 
cease and desist from the financial violations found, requiring it to 
maintain adequate accounts and records, and suspending it as a regis- 
trant for 90 days. She dismissed the complaint as to the individual re- 
spondent. 

On July 23, 1982, complainant appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. 
§ 2.35).** Complainant seeks to pierce the corporate veil and apply the 
cease and desist and record keeping order, but not the suspension order, 
to the individual respondent, and to assess a $5,000 civil penalty against 
the individual respondent. Following respondents’ response, the case 
was referred to the Judicial Officer for decision on October 8, 1982. 


* 


See generally Campbell, “The Packers and Stockyards Act Regulatory Program,” in 1 
Davidson, Agricultural Law, ch. 3 (1981 and May 1982 Supp.), and Carter, “Packers and 
Stockyards Act,” in 10 Harl, Agricultural Law, ch. 71 (1980). 

** The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 
(1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation rela- 
ting to appeals from the decisions of the prior Judicial Officer; and 8 years as administra- 
tor of the Packers and Stockyards Act regulatory program). 
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For the reasons set forth below, I agree with complainant’s position on 
appeal. The findings of fact in this decision are taken verbatim from 
Judge Baker’s initial decision, except that (i) Finding 5 is supplemented 
by adding at the end thereof “[, or 98.9%.]”; (ii) Findings 7a and 36a are 
added by the Judicial Officer; (iii) Findings 40 and 42 are supplemented 
by the addition of bracketed material; and (iv) Judge Baker’s Finding 43 
is omitted, which states “The facts of record do not justify a ‘piercing of 
the corporate veil’.” 


FINDINGS OF FACT 


1. Trenton Livestock, Inc., hereinafter sometimes referred to as 
Respondent Trenton, is a corporation with its principal place of business 
located at Richlands, North Carolina. Respondent Trenton’s mailing 
address is P.O. Box 537, Richlands, North Carolina 28574. 

2. Respondent Trenton, at all times material herein, was engaged in 
the business of a dealer buying and selling livestock in commerce for its 
own account. 

3. Respondent Trenton, at all times material herein, was registered 
with the Secretary of Agriculture as a dealer to buy and sell livestock in 
commerce. 

4. W. Bryan Hargett, hereinafter sometimes referred to as Respond- 
ent Hargett, is an individual whose mailing address is P.O. Box 537, 
Richlands, North Carolina 28571. 

5. Respondent Hargett, at all times material herein, was the principal 
owner of Respondent Trenton, holding 27,000 of the 27,300 shares of 
stock issued [, or 98.9%]. 

6. Respondent Trenton, in connection with its operations as a dealer 
in commerce, on or about the dates and in the transactions specified in 
the Complaint, as amended at the oral hearing, purchased livestock and 
in purported payment therefor issued checks and authorized the draw- 
ing of drafts, which checks and drafts were returned unpaid because the 
Respondent did not have and maintain sufficient funds on deposit and 
did not make sufficient funds available to pay the checks and drafts 
when presented. 

7. Respondent Trenton, on or about the dates and in the transactions 
specified in paragraph II of the Complaint during the period April 3, 
1979, through May 24, 1979, purchased livestock and failed to pay when 
due the full purchase price for such livestock. 

7 (a). [Added by Judicial Officer] Respondent Trenton’s purchases and 
failures to pay when due, referred to in Findings 6 and 7 above, are as 
follows: 
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NO. OF 
DATE PURCHASED AT HEAD AMOUNT 


5/7/79 Amherst County Livestock 58 $ 21,717.58 
5/9/79 Argoe Livestock 113 43,873.63 
5/11/79 Argoe Livestock 84 32,364.08 
5/14/79 Argoe Livestock 240 24,312.95 
5/16/79 Argoe Livestock 153 14,565.84 
5/16/81 Argoe Livestock 72) 61,985.34 
381) 
5/18/79 Argoe Livestock 39 12,135.70 
5/21/79 Argoe Livestock 187 17,761.44 
5/18/79 Eddinger Livestock 218 21,907.21 
5/23/79 Eddinger Livestock 96 9,014.57 
5/11/79 Greenville Stockyards 8) 
) 3,501.75 
5/14/79 Greenville Stockyards 12) 
4/3/79 Gus Z. Lancaster Stockyards 48 16,730.72 
5/8/79 Gus Z. Lancaster Stockyards 45 15,248.25 
5/22/79 Gus Z. Lancaster Stockyards 16 4,383.85 
5/16/79 Oxford Livestock Market 20 11,053.74 
4/5/79 Powell Livestock Company 39 11,822.15 
5/24/79 Powell Livestock Company 37 11,052.90 
5/21/79 Richmond Livestock Company 17 5,314.20 
5/9/79 Smithfield Livestock Market 3,817.44 
5/21/79 Tommie Turner Livestock 15 4,811.50 
5/21/79 Tommie Turner Livestock 8 2,291.55 
(Cx. 1-24) 


8. As of October 8, 1980, there remained unpaid an amount in excess 
of $200,000 for livestock purchased by Respondent Trenton. 

9. Respondent Trenton had no express written credit agreement re- 
garding payment for livestock purchased at Amherst County Livestock 
Market, Inc., for the transactions herein above mentioned in Finding of 
Fact No. 6. 

10. Respondent Trenton had no express written credit agreement 
regarding payment for livestock purchased at Argoe Livestock for the 
transactions referred to herein above in Finding of Fact No. 6. 

11. Respondent Trenton had no express written credit agreement re- 
garding payment for livestock purchased at Greenville Stockyards for 
the transactions referred to herein above in Finding of Fact No. 6. 

12. Respondent Trenton had no express written credit agreement 
regarding payment for livestock purchased at Powell Livestock, or Rich- 
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mond Livestock, or Eddinger Livestock referred to herein above in Find- 
ing of Fact No. 6. 

13. Amherst County Livestock Market, Inc., Powell Livestock Com- 
pany, Smithfield Livestock Market and Gus Z. Lancaster Stockyards are 
all posted stockyards, posted under and subject to the provisions of the 
Packers and Stockyards Act. 

14. In every instance described in Paragraph 6 above, Respondent 
Trenton purchased livestock in commerce and failed to transmit or 
deliver to the seller the full amount of the purchase price before the close 
of the next business day following the purchase of livestock and the de- 
termination of the amount of the purchase price. 

15. Respondent Trenton’s bank dishonored 22 checks and drafts 
issued and drawn by Respondent Trenton for livestock purchases due to 
insufficient funds available and on deposit on dates two to 20 days sub- 
sequent to the dates of the corresponding livestock purchases. 

16. Respondent Trenton was aware that the checks and drafts issued 
and drawn, during the spring of 1979, on the account maintained by the 
Respondent Trenton to pay for livestock purchased, were dishonored 
upon presentation due to insufficient funds available on deposit, and yet 
Respondents refused to secure overdraft protection or make the neces- 
sary deposit of funds. 

17. Respondent Trenton failed to keep and maintain accounts, 
records and memoranda which fully and accurately disclosed the true 
and correct nature of its dealer operations subject to the Act, in that, 
Respondent Trenton did not keep and maintain: (1) a current general 
ledger of accounts showing assets, liabilities, income, expenses, and net 
worth; (2) a current cash receipts and disbursements journal; (3) an 
accounts receivable and accounts payable ledger; (4) inventory 
schedules; and (5) purchase and sale invoices. 

18. Representatives of the Packers and Stockyards Administration 
conducted a thorough investigation of the business operations of Re- 
spondent Trenton beginning on June 18, 1979, and continuing there- 
after for 12 days. Additionally, the investigation continued for three 
days in early October 1979. 

19. Prior to the June 18, 1979, date, representatives of the Packers 
and Stockyards Administration notified Respondent Trenton of the 
investigation and requested access to certain records of the Respond- 
ent’s, a request in which Respondent Trenton cooperated. The individual 
and personal records of Respondent Hargett were neither requested nor 
audited. 

20. Respondent Trenton operated as a dealer buying and selling hogs, 
feeder cattle and slaughter cattle at three buying stations, from other 
dealers and at posted stockyards. 
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21. Respondent Trenton employed truckers, yardmen and two book- 
keepers. 

22. Respondent Trenton is not currently operating. Respondent 
Hargett, at the time of the oral hearing, was currently operating at the 
Kinston Stockyards, a posted stockyard, selling livestock on commis- 
sion. Respondent Hargett is also currently buying livestock from Green- 
ville Stockyards, and is building a new auction market which was 
scheduled to open in August 1981. 

23. As a result of Respondent Trenton’s failure to pay when due for 
livestock purchased, several unpaid sellers of livestock borrowed monies 
to provide payment to livestock producers and to prevent custodial ac- 
count shortages. 

24. At the close of the Packers and Stockyards investigation in Oc- 
tober 1979, Respondent Trenton owed in excess of $200,000 for live- 
stock purchased in transactions detailed in the Complaint and as set 
forth above. 

25. In October 1980, one year later, Respondent Trenton owed ap- 
proximately $200,000 for livestock purchased in the transactions set 
forth herein above. 

26. At the time of the hearing in July 1981, Respondent Trenton 
owed approximately $60,000 for livestock purchased in the transactions 
detailed herein. This $60,000 was due to four livestock sellers and was 
secured by the sale of farm lands owned by Respondent Hargett. Thus, 
at the time of the oral hearing, all of the Respondents’ unpaid accounts 
had been paid except for $60,000, the payment for which was secured by 
the aforesaid land mortgage (trust). 

27. The checking account of Respondent Trenton was closed to 
posting on May 23, 1979, by the bank as a result of Respondent Tren- 
ton’s refusal to deposit sufficient funds to provide for payment of the 
checks and drafts issued on such account for livestock purchases. 

28. Respondent Trenton, aware that checks written in payment for 
livestock purchased by Respondent Trenton were being dishonored due 
to insufficient funds on deposit and available to pay such checks, failed 
to deposit sufficient funds to prevent such dishonors. 

29. In excess of $99,000 in deposits was necessary to prevent the dis- 
honoring of the livestock checks and drafts issued and drawn by the 
Respondent Trenton for livestock purchases. 

30. Both checks and drafts were issued in payment for livestock pur- 
chased by Respondent Trenton. 

31. Respondent Trenton was notified by the bank when drafts drawn 
on the account for payment of livestock purchased by Respondent 
Trenton were presented for payment. Such livestock drafts were 
returned by the bank upon which they were drawn on the instructions of 
Respondent Hargett. 
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32. Respondent Hargett was in daily contact with the bank regarding 
the account therein maintained by Respondent Trenton. 

33. As a result of Respondent Trenton’s purchases of livestock and 
failure to pay when due for such livestock, three bond claims were filed 
with the Packers and Stockyards Administration. Such claims were filed 
by Eddinger Livestock Company, Lynchburg Livestock Market and 
Howell Sales Company. 

34. In the geographic region spanning North Carolina, Virginia, West 
Virginia, Delaware, Maryland and the District of Columbia, there are ap- 
proximately 700 livestock dealers, 200 auction markets, and 25 to 30 
packers. 

35. Respondent Trenton Livestock willfully violated Sections 312 (a), 
401 and 409 of the Packers and Stockyards Act (7 U.S.C. §213 (a), 221 
and 228 (b) ). 

36. As would be expected, in this almost solely-owned corporation, 
Respondent Hargett established the policies of the corporation, con- 
trolled its operations and directed its activities, including those practices 
which constitute the violations of the Act by the corporate Respondent, 
Trenton Livestock, Inc. 

36 (a). [Added by Judicial Officer] Respondent Hargett was the only 
manager of respondent Trenton, and managed its day-to-day operations. 

37. Although Respondent Hargett, at all times material herein, was a 
dealer within the meaning of that term as defined in the Act and subject 
to the provisions of the Act, the evidence of record fails to show that 
Respondent Hargett was acting in his individual capacity as a dealer. 
For instance, the thorough investigation of the agency investigators did 
not include a scrutiny of the dealer or personal records of Respondent 
Hargett (TR 44); and the investigatory agent had discussions with 
Respondent Hargett as a representative of Trenton Livestock (TR 39). 

38. Investigator Palmer testified that his investigation consisted only 
of the corporation; all of the checks dishonored in this case were checks 
written on the corporation. 

39. The evidence of record shows that Respondent Hargett’s actions 
and authority were derived from the corporation and that he was not 
acting in his individual capacity. 

40. Although Complainant maintains that Respondent Hargett was 
acting on his own behalf [see Judicial Officer’s conclusions as to com- 
plainant’s argument], the evidence of record reflects that no reports by 
Respondent Hargett had been filed with the Packers and Stockyards 
Administration for a period of approximately five years (TR 57) and that 
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the policy regarding registration is that a registration cannot be can- 
celled, but it can be rendered inactive ' (TR 53-54). 

41. Although Respondent Trenton could have sought to discharge its 
unpaid accounts by way of bankruptcy proceedings, nevertheless, Re- 
spondent Hargett, although under no legal obligation to do so, sold per- 
sonal assets of his in order to satisfy the corporate debts, and he other- 
wise acted honorably and responsibly in discharging his obligations. 
Respondent Hargett enjoys a good reputation in the business community 
in which he operates. 

42. Acareful evaluation of the entire record evidence, including those 
witnesses, such as the bank employee, various buyers, and even the testi- 
mony of Mr. Harris, the regional supervisor, reflects that the transac- 
tions here in question and upon which the Complaint is based, were 
transactions solely attributable to the corporate Respondent, Trenton 
Livestock, Inc. (See TR 37, 44, 66, 73, 77, 82-95, 107, 147 and 176) 
[, except that they may be attributed to the individual respondent, 
W. Bryan Hargett, the alter ego of the corporation, under the doctrine of 
piercing the corporate veil]. [Bracketed exception added by Judicial Of- 
ficer.] 

43. [Omitted.] 


CONCLUSIONS 


No issue is presented on appeal as to the propriety of the order issued 
against the corporate respondent. The only issues on appeal are whether 
the facts warrant piercing the corporate veil, and, if so, what sanction 
should be applied to the individual respondent. 

The undisputed facts establish one of the most compelling cases for 
piercing the corporate veil I have ever seen. One person, respondent Har- 
gett, owns 98.9% of the violating corporation’s stock (Finding 5). He 
established the policies of the corporation, controlled its operations and 
directed its activities, including those practices which constitute the cor- 
poration’s violations (Finding 36). He was the only manager of the cor- 
poration, and managed its day-to-day operations (Finding 36 (a) ). The 
corporate respondent has discontinued operations, and the individual re- 
spondent Hargett is continuing to engage in livestock business subject to 
the Act (Finding 22). 

If ever there was a case requiring that a corporate veil be pierced to 
prevent it from frustrating enforcement of a federal remedial statute, 
this is it. The cease and desist, record keeping and suspension order 


1. This was obtained by reason of a suggestion by the Administrative Law Judge. Many 
of these cases involve agency employees testifying as to “policy” which is neither written, 
nor in the Act, nor in the regulations. It can only be presumed that in view of the expense, 
time and effort of having such employees testify that the stated “policy” is as testified to. 
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imposed against the corporate respondent will have little deterrent ef- 
fect since the corporation is no longer operating. A remedial order will 
have the effect of deterring respondents and other potential violators 
from violating the Act in the future only if the corporate veil is pierced 
and an appropriate order is issued against the individual respondent 
Hargett. 

In these circumstances, the law is well settled that the corporate veil 
may be pierced and an appropriate order issued against respondent Har- 
gett, the corporation’s alter ego. Bangor Punta Operations, Inc. v. 
Bangor & Aroostook R.R. Co., 417 U.S. 708, 713 (1974); Sebastopol 
Meat Co. v. Secretary of Agriculture, 440 F.2d 983, 983-86 (9th Cir. 
1971); Bruhn’s Freezer Meats v. U.S.D.A., 438 F.2d 1332, 1342-43 (8th 
Cir. 1971); Fairbank v. Hardin, 429 F.2d 264, 266, 269 (9th Cir.), cert. 
denied, 400 U.S. 943 (1970); Capitol Packing Co. v. United States, 350 
F.2d 67, 77-78 (10th Cir. 1965); Corn Products Refining Co. v. Benson, 
232 F.2d 554, 565 (2d Cir. 1956); In re MCM Livestock, Inc., 39 Agric. 
Dec. 893, 900-02 (1980); In re Pastures, Inc., 39 Agric. Dec. 395, 397, 
401 (1980); In re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171 
(1980); In re Jackson Union Stockyards, Inc., 37 Agric. Dec. 1533, 
1540-42 (1978), affd mem., 597 F.2d 770 (5th Cir. 1979); In re Norwich 
Veal & Beef, Inc., 37 Agric. Dec. 1202, 1205 (1978); In re Mid-States 
Livestock, Inc., 37 Agric. Dec. 547, 566-68 (1977), affd sub nom Van 
Wyk v. Bergland, 570 F.2d 701 (8th Cir. 1978); In re Livestock 
Marketers, Inc., 35 Agric. Dec. 1552, 1559-61 (1976), aff'd per curiam, 
558 F.2d 748 (5th Cir. 1977), cert. denied, 435 U.S. 968 (1978); In re 
Townsend, 34 Agric. Dec. 363, 364-65 (1975) (remand order), final deci- 
sion, 35 Agric. Dec. 1604, 1605, 1610-17 (1976); In re Hardy, 33 Agric. 
Dec. 1888, 1407 (1974); In re Bowman, 23 Agric. Dec. 1074, 1089-90 
(1964), affd, 363 F.2d 81, 84, 86 (5th Cir. 1966) ). 

In piercing the corporate veil in a case under the Packers and Stock- 
yards Act, the court stated in Bruhn’s Freezer Meats v. U.S.D.A., 438 
F.2d 1332, 1343 (8th Cir. 1971): 


The individual petitioners, as sole owners of all the stock of 
Bruhn’s Service Company, which in turn, owned all of the 
stock of the other corporate petitioners, and as the president 
and vice-president of each of the corporate petitioners, had 
responsibility for the management, direction and control of 
the activities of the corporations. The Judicial Officer was, 
under the circumstances, justified in issuing the cease and de- 
sist order against the individual petitioners as well as against 
the corporations. Wilson v. United States, 221 U.S. 361, 376, 
318.Ct. 538, 55 L.Ed. 771 (1910); Guziak v. F.T.C., 361 F.2d 
700 (8th Cir. 1966), cert. denied, 385 U.S. 1007, 87 S.Ct. 712. 
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17 L.Ed.2d 545 (1967); Doyle v. F.T.C., 356 F.2d 381 (5th Cir. 
1966); Barry v. Legler, 39 F.2d 297 (8th Cir. 1930). Cf. F.T.C. 
v. Standard Education Society, 302 U.S. 112, 58 S.Ct. 113, 
82 L.Ed 141 (1937); Benrus Watch Co., Inc. v. F.T.C., 352 
F.2d 313 (8th Cir. 1965), cert. denied, 384 U.S. 939, 86 S.Ct. 
1457, 16 L.Ed.2d 538 (1966). 


Clearly, an order limited in its application only to the cor- 
porate petitioners probably would prove futile as the corpora- 
tions could be dissolved and the individual petitioners could 
then, under the cloak of new corporations, engage in the pro- 
scribed activities and thereby frustrate the purposes of the 
Act. The law is well settled that the “corporate entity may be 
disregarded when the failure to do so would enable the cor- 
porate device to be used to circumvent a statute.” Schenley 
Distillers Corp. v. United States, 326 U.S. 432, 437, 66 S.Ct. 
247, 90 L.Ed. 181 (1945); United States v. Lehigh Valley 
R.R., 220 U.S. 257, 259, 31 S.Ct. 387, 55 L.Ed. 458 (1911); 
Kavanaugh v. Ford Motor Co., 353 F.2d 710, 717 (7th Cir. 
1965); Joseph A. Kaplan & Sons, Inc. v. F.T.C., 121 
U.S.App.D.C. 1, 347 F.2d 785, 787 n. 4 (1965). See also 1 W. 
Fletcher Cyclopedia of the Law of Private Corporations § 45 
(1963). Manipulation of corporations was considered by Con- 
gress at the time of the enactment of the Packers and Stock- 
yards Act and the bill was passed in light of the conviction 
that skillful manipulation of corporate organizations should 
not result in evasion of the Act. H.R.Rep.No. 77, supra. 


In another Packers and Stockyards Act case, Sebastopol Meat Co. v. 
Secretary of Agriculture, 440 F.2d 983, 983-86 (9th Cir. 1971), in which 
the court pierced the corporate veil because Mr. Singleton and his wife 
owned all of the stock of Sebastopol Meat Company, and he was “in com- 
plete charge of the operations of the corporation—formulating, directing 
and controlling its policies, practices and activities, including buying 
and paying for livestock for its packer operations, and determining 
when, where and how such purchases and payments would be made” 
(440 F.2d at 983-84), the court stated: 


As the case reaches us, the only issue for our consideration 
is the propriety of that part of the cease and desist order 
which runs against Singleton as an individual, as distin- 
guished from Singleton as an officer of the corporation. 


xkekwewkk * 
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The only express provision in the Act identifying the per- 
sons against whom a cease and desist order of this kind may 
issue is 7 U.S.C. § 193 (b), quoted in the margin. [Footnote 
omitted.] The only person there mentioned is a “packer.” 
Insofar as the activity here in question is concerned, the Act 
defines the term “packer” to mean “any person engaged in the 
business * * * of buying livestock in commerce for purposes 
of slaughter.* * *”7U.S.C.§ 191 (a). It can be argued that 
the term “business,” used in this context, denotes activity en- 
gaged in on one’s own account, for profit, as distinguished 
from activity for the account of another, with regard to which 
the only compensation is a wage or salary. It can also be 
argued that the agency so construed the term because Single- 
ton was not required to have a license as a “packer.” We need 
not decide these questions, however, because the Secretary 
did not issue the cease and desist order against Singleton as 
an individual (as distinguished from Singleton as an officer of 
the corporation) on the ground that he was, apart from his 
function as an officer of Sebastopol, engaged in the business 
of buying livestock in commerce for slaughter on his own ac- 
count and for profit, and therefore a “packer.” Nor does the 
Secretary, in this court, defend the cease and desist order 
against Singleton as an individual, on this ground. [Footnote 
omitted.] Instead, as is shown by the findings quoted above, 
he relied on the doctrine of alter ego. 


Singleton argues that the doctrine of alter ego was improp- 
erly applied and that therefore the order should be modified 
to delete the provisions making it run against him individual- 
ly. He contends that in the absence of a showing of a fraudu- 
lent or inequitable result the corporate entity of Sebastopol 
should not be disregarded. In so arguing, Singleton relies on 
California cases which say that fraud or an inequitable result 
is required as a predicate for application of the concept of 
alterego.... 


We do not think that state law limitations on the alter ego 
theory or doctrine are necessarily controlling in determining 
the permitted scope of remedial orders under federal regula- 
tory statutes. See generally Goodman v. F.T.C., 9 Cir., 1957, 
244 F.2d 584, 590-591. As we there said: 


“However, when interpreting a statute the aim 
of which is to regulate interstate commerce and 
to control and outroot some evil practices in it, 
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the courts are not concerned with the refine- 
ments of common-law definitions, when they en- 
deavor to ascertain the power of any agency to 
which the Congress has entrusted the regulation 
of the business activity or the enforcement of 
standards it has established.” 


Sebastopol is a creation of the state, and the 
state courts can undoubtedly define and limit the 
state’s alter ego doctrine in applying the state’s 
laws to Sebastopol. The doctrine of alter ego is 
usually invoked in state courts in private litiga- 
tion, for the purpose of defeating the normal rule 
of state law that the corporation shields its 
owners from liability for its obligations. Since the 
shield was deliberately created by the state to en- 
courage the formation and use of capital, it is not 
surprising that state courts impose rather strin- 
gent limitations upon a doctrine that is designed 
to remove the shield. 


It does not follow that state limitations on the 
doctrine must be accepted in the application of 
federal regulatory statutes. In the case before us, 
the purpose of the cease and desist order is to in- 
sure that the regulation will not be thwarted by 
continued unlawful conduct. It does not impose 
personal liability upon Singleton for past acts. 
We think it quite unrealistic to say, in view of the 
findings that we have quoted, that Sebastopol did 
the acts charged but that Singleton did not. 
Everything that Sebastopol did, Singleton did, 
because Sebastopol, for all practical purposes, 
was Singleton; he was the substance; Sebastopol 
was the shadow. The phrase “alter ego” is an apt 
description of the Sebastopol-Singleton relation- 
ship. But there is no magic in the phrase; it is the 
substance that matters. We decline to hold that 
the Secretary can order only the shadow to cease 
and desist. To do so would be to reject fact in 
favor of fiction. 


xkwekkKK x 
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...It is obvious to us that a cease and desist 
order directed to both Sebastopol and Singleton is 
far more likely to assure future compliance with 
the Act than one directed to Sebastopol alone. It 
is equally obvious that in reality it was Singleton 
who committed the violations. 


Respondents seek to distinguish Bruhn’s, Sebastopol and the other 
“piercing” cases on the ground that they relate to on-going businesses 
whereas Trenton Livestock is not currently operating (Appeal Brief 5). 
However, that fact does not argue against piercing the corporate veil 
but, rather, emphasizes the need to pierce the corporate veil here. For 
example, in Bruhn’s the court was concerned with the possibility that 
the corporations could be dissolved and the individual petitioners could 
then engage in the proscribed activities (438 F.2d at 1343). But here the 
corporation has already been discarded, and the individual is presently 
engaged in livestock business subject to the Act. The fact that the Tren- 
ton corporation has already been discarded emphasizes that the cease 
and desist and record keeping order issued as to respondent Trenton 
must also be issued as to respondent Hargett to be effective. 

Respondents also argue (Appeal Brief 5): 


The Bruhn case involved a cease and desist order and of 
course that legal remedy is moot in the instant case since the 
corporation had ceased and desisted. Therefore, there is no 
deterring element involved here and therefore no analogy be- 
tween these two cases. 


However, cease and desist orders are routinely issued under the Act 
even though the violator ceases violating or discontinues business. E.g., 
In re Sterling Colo. Beef Co., 39 Agric. Dec. 184, 238-39 (1980), appeal 
dismissed, No. 80-1293 (10th Cir. Aug. 11, 1980); In re DeJong Packing 
Co., 36 Agric. Dec. 1181, 1218-21 (1977), affd, 618 F.2d 1329 (9th Cir.) 
(2-1 decision), cert. denied, 449 U.S. 1061 (1980); In re Shatkin, 34 
Agric. Dec. 296, 313 (1975). In Sterling, it is stated (89 Agric. Dec. at 
238-39): 


Although Sterling’s violations ceased prior to the initiation 
of the complaint in this case, a cease and desist order is appro- 
priate to prevent future violations. See Labor Board v. Mexia 
Textile Mills, 339 U.S. 563, 567-568; Benrus Watch Com- 
pany v. F.T.C., 352 F.2d 313, 322 (C.A. 8), certiorari denied, 
384 U.S. 939; Goodman v. Federal Trade Comm., 244 F.2d 
584, 593-594 (C.A. 9); National Labor Relations Board v. 
Bell Aircraft Corp., 206 F.2d 235, 238 (C.A. 2): National 
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Labor Relations Bd. v. Denver Bldg. & Const. T.C., 192 F.2d 
577, 579 (C.A. 10); Lane v. National Labor Relations Board, 
186 F.2d 671, 674 (C.A. 10), certiorari denied, 342 U.S. 813; 
National Labor Relations Bd. v. United Brotherhood, 184 
F.2d 60, 63 (C.A. 10), certiorari denied, 341 U.S. 947. 


In this respect, as set forth in In re DeJong Packing Co., 36 
Agr Dec 1181, 1218-1219 (1977), appeal pending, there is an 
important distinction between the Packers and Stockyards 
Act and the Federal Trade Commission Act. Under the Fed- 
eral Trade Commission Act, a cease and desist order must be 
premised upon a finding that the proceeding was “to the in- 
terest of the public” (15 U.S.C. 45 (b) ). It has been held under 
that Act that although the “discontinuance of an unlawful 
practice, of itself does not necessarily preclude the issuance of 
a cease and desist order,” any such order must be based upon 
a “finding of public necessity” (Marlene’s, Inc. v. F.T.C., 216 
F.2d 556, 559 (C.A. 7) ). See, also, Montgomery Ward & Co. v. 
F.T.C., 379 F.2d 666, 672 (C.A. 7). 


However, the Packers and Stockyards Act does not limit 
the Secretary’s authority by any requirement that proceed- 
ings and orders be in the “public interest.”. . . 


wR Ww Wie 


Even where the public interest requirement must be met, it 
would seem appropriate in the public interest to issue a cease 
and desist order as to a past violation to serve as an effective 
deterrent to other potential violators, even if there is no 
likelihood that the particular respondent will again engage in 
the unlawful activity. Under the Department of Agriculture’s 
sanction policy, an administrative sanction is to deter other 
potential violators just as much as to deter the respondent in 
a particular case. The basis for that policy is set forth at great 
length in numerous decisions. See e.g., In re Braxton M. 
Worsley, 33 Agr Dec 1547, 1556-1571 (1974), set forth in 
Appendix B to this Decision. 


If it were the practice of an agency not to issue a cease and 
desist order as to a past violation unless there is a likelihood 
that the violation will be repeated by the respondent, that 
would be an additional circumstance to be weighed by other 
potential violators in considering whether to engage in an 
unlawful practice for a short period of time. Accordingly, the 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 41 A.D. 1965 
public interest would best be served by issuing a cease and de- 
sist order as to every violation. 


Accordingly, it is appropriate to issue a cease and desist order (and 
record keeping order) as to respondent Trenton and respondent Hargett. 

Complainant made it clear in the briefs before the Administrative Law 
Judge that complainant was seeking an order against respondent 
Hargett not because Hargett was acting in his individual capacity or 
registered individually as a dealer, but, rather, under the doctrine of 
piercing the corporate veil, i.e., because Hargett was the alter ego of 
Trenton (Complainant’s Original Brief 17-21; Reply Brief 1-3). 

Notwithstanding complainant’s clear and thorough presentation of 
the piercing doctrine, including quotations from Bruhn’s and Sebas- 
topol, Judge Baker determined that the corporate veil should not be 
pierced in part because of the mistaken view that it is not appropriate to 
pierce the corporate veil where the person who owns, controls and man- 
ages the corporation is acting in a corporate capacity rather than an indi- 
vidual capacity. 

Judge Baker’s Findings 19, 37, 38, 39 and 40 all demonstrate the fact 
that respondent Hargett was acting solely as a representative of the cor- 
poration and not in his individual capacity. In her conclusions, Judge 
Baker states that the fact that respondent Hargett was acting solely in 
his corporate capacity “is conclusively persuasive that the corporate veil 
should not be pierced” (Initial Decision 14). Specifically, she states 
(Initial Decision 14-15): 


The Complainant’s own evidence fails to show that Mr. 
Hargett was operating in anything other than his corporate 
capacity. The evidence in this regard, including an evaluation 
of the testimony of the witnesses,’ by the finder of fact, is 
conclusively persuasive that the corporate veil should not be 
pierced. 


[Footnote by Judge Baker.] 


3. Some excerpts from the transcript are as follows: 


“Q. Did he ever ask you about any accounts involving Bryan Hargett, per- 
sonally? 


A. No, sir.” 
(TR 95) 


“Q. So your investigation dealt entirely with Trenton Livestock, Inc., is 
that correct? 


A. That’s correct. 
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Q. Now, in Exhibits 1 through 23, the checks that were written, did you 
find any evidence they were written in the name of Bryan Hargett as an indi- 
vidual? 

A. No, Idid not. 

Q. They were all written on Trenton Livestock, Inc., is that correct? 

A. That’s correct. 

Q. The account with the bank was in the name of Trenton Livestock, Inc.? 

A. That’s correct. 

“Q. Ibelieve you testified that Mr. Hargett is registered as a dealer with 
Trenton Livestock, Inc., is that correct? 

A. Mr. Hargett is the corporate officer of Trenton Livestock, Inc. The Cor- 
poration is registered as a livestock dealer. 

Q. The corporation is listed as a livestock dealer? 

A. That’s correct. 

Q. Not Mr. Hargett, is that correct? 

A. That’s correct. 

Q. And as such, his authority, if any, derives from Trenton Livestock, 
Inc., as an officer and not as an individual, is that correct? 

A. Yes.” 

(TR 45-46) 


However, the undisputed fact that respondent Hargett was acting in 
his corporate capacity rather than his individual capacity does not in the 
slightest degree argue against piercing the corporate veil. In fact, in 
most (if not all) cases where the corporate veil is pierced, the dominant 
individual is acting solely for the corporation and not in his individual 
capacity. But, nonetheless, where he is the alter ego of the corporation, 
the corporation and the individual are treated as one for federal regula- 
tory purposes, notwithstanding the fact that the corporate veil might be 
a complete shield to the individual insofar as non-federal regulatory 
matters are concerned. 

Even where one or two individuals are not, in fact, the alter ego of the 
corporation, the corporate veil may still be pierced to prevent the corpo- 
rate veil from frustrating enforcement of a federal regulatory statute. 
See, e.g., Corn Products Refining Co. v. Benson, 232 F.2d 554, 565 (2d 
Cir. 1956). 

Judge Baker also states that there is no need to issue a personal order 
against respondent Hargett because he acted in a responsible manner 
and did all that he could to comply with the Act. Specifically, she states 
(Initial Decision 13, 16-17): 
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The evidence in this case reflects that Mr. Hargett acted in a 
responsible manner and did all that he could to comply with 
the Act. This is particularly true inasmuch as Complainant’s 
witnesses indicated that he was in a situation where the cor- 
poration could have discharged its financial obligations by 
way of bankruptcy proceedings. Mr. Hargett chose not to do 
this. Therefore, it appears that Mr. Hargett does not require 
an incentive nor a deterrent as a means of achieving statutory 
compliance. If there is no purpose to be achieved by the is- 
suance of an order, it should not be issued. Mr. Hargett exer- 
cised individual judgment as opposed to collective judgment 
as might be found in a corporation owned by a greater num- 
ber of shareholders. 


zxkekekkwk Kk * 


As of July 29, 1981, all of the amounts alleged to have been 
unpaid in the Complaint had been paid, except for an amount 
approximating $60,000, the payment for which amount was 
secured by reason of a certain trust agreement, it being 
anticipated that the $60,000 sum would be paid in January 
1982. 


Testimony of witnesses for the Complainant indicated that 
had Respondent Trenton wished to do so it could have in- 
curred the status of a bankrupt pursuant to bankruptcy pro- 
ceedings. However, it was the decision of Mr. Hargett that 
this not be done. Instead, he sold off some of his farm lands 
and otherwise had paid back all of the amounts owed. The 
$60,000 is regarded as paid inasmuch as it is a secured obliga- 
tion.” 


However, since respondent Hargett is the alter ego of respondent 
Trenton, Judge Baker’s conclusion as to respondent Hargett is inconsis- 
tent with her conclusion that “Respondent Trenton has willfully violated 
Sections 312 (a), 401 and 409 of the Packers and Stockyards Act (7 
U.S.C. §213 (a), 221 and 228 (b) )” (Initial Decision 12). Judge Baker 
stated that Trenton’s violations are demonstrated by “convincing and 
persuasive evidence” (Initial Decision 12), and she concluded that the 
corporate violations warrant a 90-day suspension order, a cease and de- 
sist order and a record keeping order (Initial Decision 20). 

The issuance of insufficient funds drafts and checks and the failure to 
pay for livestock promptly, although not as serious as failing to pay at 


2. According to complainant’s brief, the $60,000 has not yet been paid. But this is of no 
importance here in view of the modest sanction requested by complainant. 
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all, are serious violations of the Act (7 U.S.C. §§ 213 (a), 228b) because 
there is a forced extension of credit placed upon sellers, which often 
forces financially vulnerable sellers out of the industry and may, there- 
by, decrease competition. In this case, about 17 months after the viola- 
tions “there remained unpaid an amount in excess of $200,000 for live- 
stock purchased by Respondent Trenton” (Finding 8). The amount of 
money involved here and the length of the delay in payment make the 
violations particularly flagrant and serious.* 

The serious nature of the violations is reflected in the length of the 
suspension order (90 days) imposed by Judge Baker on respondent Tren- 
ton. A 90-day suspension order is a relatively long suspension order, con- 
sidering the sanctions customarily imposed under the Packers and 
Stockyards Act. For example, respondent Trenton’s registration was sus- 
pended for only 30 days for serious false weighing violations involved in 
an earlier case. In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 515-16 
(1974), affd mem., 510 F.2d 966 (4th Cir. 1975). 

Judge Baker’s conclusion that respondent Hargett acted in a respon- 
sible manner and did all that he could to comply with the Act is accurate 
only with respect to his actions after the serious violations occurred. 
That is, after violations occurred, respondent Hargett avoided bank- 
ruptcy and made payments from his personal assets. Those actions were 
commendable, and they are a weighty circumstance in mitigating the 
severity of the sanction that should be applied to respondent Hargett. 
But they in no way suggest that there is no need for a cease and desist 
order and record keeping order to deter respondent Hargett, as an indi- 
vidual, from violating the Act in the future. 

In addition, since administrative sanctions are imposed not for punish- 
ment but to deter respondents and others from violating the Act in the 
future, In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 539-44 (1974), 
affd mem., 510 F.2d 966 (4th Cir. 1975), a cease and desist and record 
keeping order should be issued as to respondent Hargett not only to de- 


3. Judge Baker refers (Initial Decision 18-20) to In re Alex’s Produce, 41 Agric. Dec. 
287 (1982), in which a 70-day suspension order was issued for slow payment violations un- 
der the Perishable Agricultural Commodities Act. The violations there were not as serious 
as here since the complaint in Alex’s involved only $120,939.15 (compared to over 
$200,000 here), and full payment was made in Alex’s within seven months (compared to 
over 17 months here, with $60,000 still to be paid at the time of the hearing). In addition, 
Alex’s is under a different regulatory statute, and the Department’s sanction policy pro- 
vides for uniformity of sanctions, insofar as practicable, only with respect to cases under 
the same regulatory statute. In re Worsley, 33 Agric. Dec. 1547, 1568-69 (1974). Similar 
violations under different regulatory statutes may vary in the degree of seriousness be- 
cause of differences in the regulated industries, legislative history, etc. In any event, how- 
ever, no issue is raised on appeal as the propriety of the 90-day suspension order, which is 
only being issued against respondent Trenton. 





1982 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 41 A.D. 1965 


ter him from further violations, but also to deter other potential vio- 
lators from further similar violations in the future. 

If it were not for the mitigating circumstance involving respondent 
Hargett’s payment efforts after the serious violations involved here, the 
90-day suspension order would be applied to respondent Hargett in his 
individual capacity. But in view of that strong mitigating circumstance, 
no suspension order should be applied to respondent Hargett individual- 
ly. 

As to the imposition of a civil penalty against respondent Hargett, the 
Act authorizes a civil penalty of not more than $10,000 for each of the 
22 violations involved in this case (7 U.S.C. § 213 (b) ). The $5,000 civil 
penalty requested by complainant is very modest considering the gravity 
and number of violations involved here. If it were not for the mitigating 
circumstance referred to above, a much larger civil penalty would be im- 
posed on respondent Hargett. There is no showing that respondent Har- 
gett is unable to pay a $5,000 civil penalty. 

For the reasons set forth above, the following order should be issued. 


ORDER 


Respondent Trenton Livestock, Inc., its officers, directors, agents and 
employees, directly or indirectly through any corporate or other device, 


and respondent W. Bryan Hargett, individually or as an officer, director, 
agent or employee of respondent Trenton, directly or indirectly through 
any corporate or other device, shall cease and desist from: 

(1) Issuing checks or drafts in payment for livestock purchased with- 
out having and maintaining sufficient funds to pay such checks or drafts 
on deposit and available in the account from which such checks or drafts 
are to be paid; and 

(2) Failing to pay, when due, the full purchase price for livestock. 
Respondents Trenton and Hargett shall keep and maintain accounts, 
records and memoranda which fully and accurately disclose the true and 
correct nature of all of their operations subject to the Act, including: (1) 
a current general ledger of accounts showing assets, liabilities, income, 
expenses and net worth; (2) a current cash receipts and disbursement 
journal; (3) an accounts receivable and accounts payable ledger; (4) 
inventory schedules; and (5) all purchase and sale invoices. 

Respondent Trenton is suspended as a registrant under the Act for a 
period of 90 days. 

Respondent Hargett is assessed a civil penalty in the amount of 
$5,000.00 payable within 30 days after service of this Order on respond- 
ent Hargett by certified check made to the order of the Treasurer of the 
United States, and mailed to the Assistant General Counsel, Packers and 
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Stockyards Division, Office of the General Counsel, Room 2446-South, 
United States Department of Agriculture, Washington, D.C. 20250. 

The cease and desist and record keeping requirements of this Order 
shall be effective as to each respondent on the day after service of this 
Order on such respondent. 

The suspension order shall become effective on the 10th day after 
service of this Order on respondent Trenton. 


(No. 22,006) 


In re PAUL LEWIS BORNE. P & S Docket No. 6048. Decided October 
28, 1982. 


Dealer—Market agency—Bonding requirement—Suspension of 
registration—Civil penalty—Consent 


Respondent consented to an order to cease and desist from engaging in business without 
filing or maintaining a reasonable bond or its equivalent. Respondent is also sus- 
pended as a registrant until he is in full compliance with the bonding requirements 
and is assessed a civil penalty of $500.00. 


Jory M. Hochberg, for complainant. 
Henry Himmelfarb, Los Angeles, Calif., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the 
respondent wilfully violated the Act and the regulations issued there- 
under (9 C.F.R. § 201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the rules of practice applicable to this pro- 
ceeding (7 C.F.R. § 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Paul Lewis Borne, hereinafter referred to as the respondent, is an 
individual whose mailing address is 333 Via Miramonte, Montebello, 
California 90640. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; 

(b) Engaged in the business of buying livestock in commerce on a 
commission basis; 

(c) Operating as a market agency buying livestock on a commission 
basis in commerce within the meaning of and subject to the provisions of 
the Act; and 

(d) Registered with the Secretary of Agriculture as a dealer buying 
livestock in commerce for slaughter. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Paul Lewis Borne, his agents, employees, successors and 
assigns, individually or through any corporate or other device, in connec- 
tion with his activities subject to the Act, shall cease and desist from en- 
gaging in business in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, and the 
regulations, without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that he is in full compliance with 
such requirements, a supplemental order will be issued in this proceed- 
ing terminating this suspension. 

In accordance with section 312 (b) of the Act (7 U.S.C. § 213 (b)), 
respondent is assessed a civil penalty in the amount of Five Hundred 
($500.00) Dollars. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
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MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


ORDERS 
(No. 22,007) 


In re ARMOUR AND COMPANY. P&S Docket No. 3109. Order is- 
sued October 13, 1982. Based on Complainant’s Motion to Termi- 
nate Order, it is hereby ordered that the cease and desist order is- 
sued March 30, 1965, is terminated. 


(No. 22,008) 


In re JOHN MORRELL & COMPANY. P & S Docket No. 3500. 
Order issued October 13, 1982. Based on Complainant’s Motion to 
Terminate Order, it is hereby ordered that the cease and desist 
order issued May 17, 1965, is terminated. 
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REPARATION DECISION 
(No. 22,009) 


JOHN HARDY, JR. v. FORT SCOTT SALE Co. INc. P & S Docket No. 
5855. Decided October 15, 1982. 


Consignment—Misrepresentation of freshness— Violation of §307 (a) of the 
act, a single transaction can be within the practice under the Act— 
Damages—Reparation awarded 


Where respondent misrepresented the cattle by failing to disclose to complainant the cattle 
were not “fresh” as promised, respondent is liable to complainant for damages re- 
sulting therefrom. Therefore, respondent shall pay the entire amount for the cattle 
that died, since they had zero market value, and shall pay the difference in market 
value what complainant received and what complainant was promised, plus addi- 
tional damages, for the stale cattle. 


John J. Casey, Presiding Officer. 
Timothy D. Benton, Des Moines, Iowa, for complainant. 
Daniel W. Olsen, Kansas City, Mo., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), begun by a complaint filed on 
January 11, 1980, alleging in substance a sale of cattle by misrepresen- 
tation. The amount claimed was $17,641.94. 

Copies of the complaint, and an investigation report prepared by the 
Packers and Stockyards Administration of the Department and filed in 
this proceeding pursuant to the Rules of Practice, were served on 
respondent on August 15, 1980. A copy of the investigation report was 
served on complainant on the same date. Respondent timely filed an an- 
swer and request for oral hearing which was duly served on complain- 
ant. 

An oral hearing was held in Kansas City, Missouri, on December 15, 
1981, before John J. Casey of the Office of the General Counsel of the 
Department. Complainant was represented by Timothy D. Benton, Esq., 
Des Moines, Iowa. Respondent was represented by Daniel W. Olsen, 
Ksq., Kansas City, Missouri. Complainant and respondent’s president 
Robert Eugene Walrod testified. Arthur H. Mally, DVM, Lake City, 
Iowa, testified for complainant. Lloyd L. Wilson III, DVM, Centerville, 
Kansas, testified for respondent. Three exhibits were received. Two 
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depositions, of complainant and Dr. Mally, taken in Fort Dodge, Iowa, on 
September 2, 1981, were made a part of the record on motion of 
respondent. Thereafter, briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant John Hardy, Jr. at all times material herein fed cat- 
tle, buying animals weighing approximately 400-500 pounds and selling 
them when they weighed approximately 1,000-1,100 pounds, and also 
fed hogs and farmed, near Lohrville, Iowa. 

2. Respondent Fort Scott Sale Co., Inc., a corporation, at all times 
material herein was engaged in business as a market agency buying and 
selling livestock on commission, and as a dealer buying and selling live- 
stock for its own account, in commerce, operating on a posted stockyard 
of the same name at Fort Scott, Kansas, and was so registered under the 
Act with the Secretary of Agriculture. 

3. On October 13, 1979, complainant and respondent’s president Wal- 
rod agreed upon a sale from respondent to complainant of a truckload of 
cattle. They had done business before. Mr. Walrod knew that complain- 
ant was buying the cattle for feeding, and had told complainant that he 
would supply cattle which were “fresh.” The next day, 99 animals were 
delivered from respondent to complainant of which 47 were not “fresh.” 


Complainant paid $36,273.51 to respondent for the 99 animals. 

4. Thereafter, many of the animals got sick and 33 died. Complainant 
expended $1,144.00 for veterinary services and medication, and $51.00 
for medicated feed, on account of the sickness of the animals. 

5. The complaint was filed within 90 days of accrual of the cause of 
action alleged therein. 


CONCLUSIONS 


The initial complaint named as respondent “Bob Wolrod, DBA: Fort 
Scott Sale Company.” However, Fort Scott Sale Co., Inc. is a corporation 
whose president is Robert Eugene Walrod. In response to a question of 
the presiding officer, complainant by a representative sent a letter dated 
March 16, 1981, stating that that corporation was the respondent from 
which reparation was claimed. That corporation was the party other 
than complainant to the transactions in dispute (investigation report 
exhibit D-1; complaint attachment 1; Tr. 60). Also, the receipt dated 
August 15, 1980, for the service of the complaint and investigation re- 
port is signed “Jean Wiley, Fort Scott Sale Co., Inc.” Jean Wiley iden- 
tified herself (affidavit, investigation report exhibit D-3) as bookkeeper 
for Fort Scott Sale Co., Inc. We conclude that the respondent in the case 
is Fort Scott Sale Co., Inc. See 19 Am. Jur. 2d, Corporations § 1470. 
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In September of 1979, complainant phoned respondent’s president 
Walrod and they discussed a possible purchase of livestock. About that 
phone call, Mr. Walrod said (affidavit, investigation report exhibit D-2): 
“In our conversation I mentioned that there had been a dust problem in 
the area causing some sickness in the younger calves.” About the same 
phone call, complainant testified (Tr. 17): 


Q. Did Mr. Walrod mention to you at that time that there 
had been a dust problem causing sickness in younger calves 
there? 


A. No, sir. 
Q. He did not tell you that? 
A. No, sir. 


Mr. Walrod testified (Tr. 193): 


Q. Did at any time during those conversations you recall 
discussing the current weather condition in Kansas with Mr. 
Hardy? 


A. Yes, sir, I sure did, very definitely, twice prior to Satur- 
day [October 13, 1979, the date of the transaction in dispute 
herein]. 


Q. In both conversations when he called you and when you 
called him? 


A. Yes, sir. 


Q. Can you describe what the substance of that conversa- 
tion was? 


A. Icannot say that I can remember the exact words, but I 
can tell you under the same pretenses what I told Mr. Hardy 
was we were operating under very dry, extreme dusty condi- 
tions in southeast Kansas. We were having a lot of problems 
with calves that had never been moved off the cows, just run- 
ning out in the pastures on their mothers due to the very dry, 
dusty, extreme conditions. 


Q. What kind of problems were there? 


A. Ijust can relate to my own personal problems, as far as 
me hearing, you know, visiting with farmers driving up and 
down the road, problems of pneumonia, problems of coccidio- 
sis, with calves still on their mothers, just stress problems. 
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Q. At that time, on both occasions you informed Mr. 
Hardy that that was the situation, in fact? 


A. I informed Mr. Hardy of the conditions in southeast 
Kansas, I most certainly did. 


Q. How long did that weather condition prevail? 


A. Iam going to say, of course, you know, in the summer- 
time, and, of course, in our country, if we do not get any rain 
from July on, it gets very dry; but I suppose it started in July 
and it prevailed that year plumb into February before we got 
any relief. A lot of ponds and creeks and stuff were dry or 
stagnant water, and the coccidiosis and pneumonia and stuff 
like this got very bad. 


Q. Was there anything unusual about the weather pattern 
other than the fact it was dry? 


A. No. 


Q. When you informed Mr. Hardy of those facts, did he 
question you about that, respond in any fashion? 


A. The only response I remember from Mr. Hardy was 
that he wanted a load of cattle.* * * 


No transaction was agreed upon in that phone call. Another phone call 
took place one or two days before October 13. Complainant said (un- 
sworn statement, complaint attachment 8) about that phone call: 


Mr. Walrod stated to me “the cattle market is down, and 
that I (John Hardy) should be able to pick up a load of steer 
calves for about eighty five to ninety”. (Meaning eighty five 
to ninety dollars per hundred weight). I asked Mr. Walrod are 
the cattle fresh? Answer: “Fresh! you bet they will be fresh, 
guaranteed fresh, off local farms, think about it, and call me 
back”. 


Mr. Walrod said (second affidavit, investigation report exhibit D-2): 


On October 12, 1979, I called Mr. John Hardy to inform 
him that I thought I could pick up a load of cattle for about 
$85 to $90/cwt. We discussed what kind of cattle he wanted 
and he informed me that he wanted cattle that were thin but 
would take fleshier cattle if that was necessary to get good 
quality. Hardy indicated to me that he wanted cattle of the 
same quality I had sent to him previously. I told him I would 
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send him a load of cattle of the same quality I had sent him on 
previous occasions. I did not say they were “guaranteed fresh 
local cattle.” However, it had always been our understanding 
that I would purchase fresh local cattle. These fresh local cat- 
tle were calves that had been raised in the area. (emphasis 


added) 


About the October 13 phone call when he and Mr. Walrod agreed on a 
transaction, complainant testified (Tr. 17-18): 


Q. What did you tell him? 


A. * * *T told him if at that time he could go ahead and 
get me a good fresh set of cattle go ahead and get them. 


Q. So at that time you placed your order? 


A. Yes, sir. 


Q. Did Mr. Walrod say anything to you as to whether the 
cattle would be fresh, fresh local cattle? 


A. Pee 
Q. What did Mr. Walrod say on that morning? 


A. I said, “How are these cattle going to be?” and he said, 
“Oh, they will be good and fresh cattle, right off this tall fes- 
cue down here right off local farms, guarantee them fresh.” 

Q. Mr. Hardy, what is your understanding of what is 
meant by the term “fresh?” 


A. My understanding of the term “fresh” is from the 
farmer to the livestock auction to me. (emphasis added) 


Mr. Walrod testified (for complainant, as an adverse witness, Tr. 159 et 
seq., 181): 


Q. Did you indicate in any of these conversations on the 
day of the sale, did you tell Mr. Hardy that the cattle would 
be coming only off local farms? 


A. No. I would say the cattle was represented that they 
would be coming out of my trade area. 


Q. Did you use the words “trade area,” do you remember? 


A. Ido not know whether I did at this time; but in other 
instances when I visited with Mr. Hardy, I had. I would not 
swear to it that I did. 
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Q. [referring to the above-mentioned second affidavit] 
Would you go on and read the rest of that through the para- 
graph please? 


A. “I did not say they were ‘guaranteed fresh, local cattle.’ 
However, it has always been under the (sic) understanding 
that I would purchase fresh, local cattle. These fresh, local 
cattle were calves that” were raised in my trade area, just like 
I stated to you awhile ago. 


xk*kwewkKkKkYK x 
Q. What do you consider to be your trade area? 


A. My trade area will run from 20 miles south of this town 
[Kansas City, where the hearing was held] any more, from 
Louisburg to—Kansas I am talking about—and make a circle 
out to Lebo, Kansas plumb to Eureka, Kansas, south around 
Chanute, Erie, Kansas, and I get some southeast into Mis- 
souri, to Golden City, Lockwood, maybe 20 miles north of 
Springfield. To familiarize you, I am talking about here 
100—here (indicating) sits Fort Scott, and I am talking about 
80 to 120 miles. 


Mr. Walrod did not, and was not asked to, testify further about whether 
the cattle were to be “fresh” or not. 

We conclude that, whether Mr. Walrod told complainant that the ani- 
mals would come from “local farms” or from respondent’s “trade area,” 
the record shows that he told complainant that they would be “fresh.” 
We understand that to mean that they would have come to respondent 
directly from farms within a couple of days before the sale to complain- 
ant, without passing through other stockyards or auction markets short- 
ly before then. See complainant’s testimony quoted above and Dr. 
Mally’s testimony at Tr. 136. 

In this connection we take official notice of the current understanding 
of “shipping fever complex” or “bovine respiratory disease complex” or 
“BRD,” that is: it involves animals subjected to stress such as shipment; 
such stress impairs the animals’ resistance to sickness caused by micro- 
organisms which are either ambient, or already present in the animals 
but not previously sufficient to cause sickness; an outbreak of infection 
in animals after shipment may involve more than one type of micro-or- 
ganism; and animals subjected to stress may have a healthy appearance 
until their body defenses are overcome by the disease organisms, which 
may occur a day or more after the stress has been removed. We also take 
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official notice that stockyards and livestock auction markets are places 
where any particular animal is subject to stress, comes in contact with 
animals from different places, and is exposed to micro-organisms carried 
by animals from different places, and that the likelihood that animals 
will get sick is increased by their passing through a stockyard or auction 
market, and is increased still more by their passing through two or more 
such facilities within a few days. See Dr. Mally’s testimony at Mally 
deposition 33 et seq. and Tr. 133 et seq., and Dr. Wilson’s testimony at 
Tr. 199 et seq. and Tr. 210 et seq. 

Thus, any representation by Mr. Walrod to complainant that the ani- 
mals would be “fresh” would amount to a representation that they would 
be subjected to minimal stress and minimal likelihood of sickness for 
animals being shipped from Fort Scott, Kansas, to Lohrville, lowa. Such 
a representation would be a material representation, “freshness” being 
of great importance to a buyer like complainant who was buying for 
feeding as Mr. Walrod knew. The testimony of Mr. Walrod about the 
weather conditions in his part of the country at the time emphasizes the 
importance to complainant that the animals be “fresh” and the material- 
ity of any representation by Mr. Walrod to complainant that they would 
be “fresh.” 

The 99 animals sold by respondent to complainant included six which 
had been “caught” by respondent in the regular sale one week before that 
(investigation report exhibits D-1 and D-3), that is, consigned by others 
to respondent for sale on commission but purchased by respondent in 
market support transactions. The rest were animals which others con- 
signed to respondent for sale on commission that day. About the latter, 
Mr. Walrod testified (Tr. 183-4) that, at the time when he and complain- 
ant agreed by phone on a transaction, he was in the sale ring and had no 
way of knowing who had consigned them, from where they had come, or 
whether they were “fresh” or had been purchased by the consignors from 
other markets within a few days before then, except for 12 from his own 
farm which he recognized. The record shows clearly that, of the animals 
sold to complainant, 35 were consigned by one Gariss who had pur- 
chased them the previous day at another market (investigation report 
exhibits D-1 and D-4), four were consigned by one Ober who had pur- 
chased them on October 10 or 11 at another market and fed them at his 
farm for two or three days (investigation report exhibits D-1 and D-5), 
and two were consigned by one Pugh who had purchased them within 
that week at another market and fed them at his farm for two or three 
days (investigation report exhibits D-1 and D-6). 

In summary, the record shows that Mr. Walrod told complainant that 
the animals which he would ship to him would be “fresh” and then he 
sold complainant six animals “caught” by respondent the previous week, 
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plus others which he did not know to be either “fresh” or not, of which 
41 were not, or a total of 47 which were not, and delivered those ani- 
mals. He made no effort to disclose either that they were other than 
what he had promised, or that he had no knowledge whether they were 
what he had promised or not, and these facts were not discoverable by 
inspection of the animals. Such action constitutes fraud. See Grefe v. 
Ross, 231 N.W. 2d 863 at 867 (Iowa, 1975); see also dicta in Gonzalez v. 
Allstate Insurance Company, 217 Kan. 262, 535 P. 2d 919 at 922 (1975) 
and Starling v. Valmac Industries, Inc. , 589 F.2d 382 (8 Cir., 1979). See 
also 1 Harper and James, The Law of Torts § 7.10, Prosser, Handbook of 
The Law of Torts, 4th Ed., § 109, pgs. 728 et seq., and 3 Restatement of 
Torts 2d §§530 and 544. We hold it to be an unjust practice in violation 
of section 307 (a) of the Act on that basis. See also Pendery v. Ragland, 
23 A.D. 620 (1960) in which we held it to be violative of the Act for a 
market agency to make representations in connection with a sale of live- 
stock on commission without exercising reasonable diligence to verify 
the accuracy of the representations. See also Neugebauer v. Ryken and 
Ryken, 32 A.D. 636 (1973), affd. Neugebauer v. Ryken, USDC, D. So. 
Dak., So. Div., 1975, 34 A.D. 1712. 

Incidentally, contrary to complainant’s contention, a finding of fresh- 
ness or staleness of animals cannot be based on the identity of the con- 
signor as a dealer or a non-dealer. It simply does not follow as a matter of 
fact. The finding that the above-mentioned animals were not “fresh” is 
based, not on the identity of their consignors as dealers, but on clear and 
convincing evidence about the prior history of the particular animals. 

It seems appropriate in this case that the measure of damages should 
be the same as for fraudulent misrepresentation as to the six animals 
“caught” by respondent in the sale the week before October 13 since 
respondent must have known that they were not “fresh,” and the same 
as for negligent misrepresentation as to the 41 other “stale” ones since 
respondent did not know whether they were “fresh” or not. That is, com- 
plainant can recover the difference in market value between what he re- 
ceived and what he was promised, plus consequential pecuniary or 
money loss, for all 47 “stale” animals. On account of the six “catch” ani- 
mals he can also recover “additional damages sufficient to give him the 
benefit of his contract.” See Restatement of Torts 2d §§549 and 552B. A 
complainant generally has the burden of proving damages. Keck v. Na- 
tional Farmers Organization, 35 A.D. 1206 (1976). Computing what 
damages are established in this case requires a discussion of the evidence 
about complainant’s experience with the animals he received, and the 
treatment which was given to them, on his farm. 

The veterinarians with whom complainant dealt throughout the time 
material herein were Dr. Mally, who testified for complainant at the 
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hearing, and Drs. Boettcher, Armbrecht and Kline, all four of whom 
worked together in a firm in Lake City, Iowa. 

About mid-day Sunday, October 14, 1979, the animals arrived on com- 
plainant’s farm, having been on the truck since the previous midnight. 
(Tr. 22, 172) The next morning, complainant, on the advice of Dr. Mally 
(Tr. 89, 106), purchased Respacine 2-L, a vaccine against IBR and PI3, 
and Depo Pen, a combination of two types of penicillin, with which he 
treated the animals. This was part of his routine for newly-purchased 
animals. (Complainant’s exhibit 2; Tr. 28-9, 89, 99, 106) 

Either that afternoon or the following afternoon, complainant noticed 
that five or six of the animals appeared to be “droopy,” tired and listless, 
and had “runny” eyes and noses. He placed them in a “sick pen” (sep- 
arated them from the others on account of their sickness) and decided to 
call a veterinarian. (Tr. 31, 36) 

On Wednesday morning, October 17, Dr. Kline viewed the animals 
and treated 26 with Span Bolets, sustained relief sulfa boluses, and “no. 
7,” oxytetracycline, administered intra-muscularly. (Complainant’s 
exhibit 2, Tr. 101, 106-7) 

On Thursday, October 18, Dr. Kline prescribed Mer-A-Lite (sulfathio- 
zole with vitamin A and electrolyte), and Extra Sul (sulfamethazine and 
sulfathiozole with vitamins A and B and electrolyte) for the sickest ani- 
mals, given to them in their drinking water. The same day, Dr. Kline 
posted (performed post-mortem examinations of) two animals and con- 
cluded that they had “severe consolidated pneumonia.” (Complainant’s 
exhibit 2, Tr. 32, 101, 107 et seq.) 

On Friday, October 19, the first two dead animals were picked up by a 
by-products processor. (Investigation report exhibit H) We assume that 
these were the two which Dr. Kline had posted the day before. That day 
(Friday), Dr. Kline posted two more and concluded that they had “ad- 
vanced pneumonia.” (Complainant’s exhibit 2) The same day, Dr. Mally, 
a more experienced veterinarian than Dr. Kline, went to complainant’s 
farm. He testified that, when he arrived, there were 20 or 25 animals in 
the sick pen; note that Dr. Kline had treated 26 two days before, and had 
posted four since then. Dr. Mally testified (Tr. 112): 


Q. Would you describe the appearance of the animals in 
the sick pen as specifically as you can? 


A. Very depressed. 


Q. Would you explain what you mean by the term “de- 
pressed?” 


A. Standing around, were not interested in eating, 
temperatures running up around 104 to 105, not as high as 
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we would think under the circumstances of acute pneumonia, 
some 103, but quite depressed, just standing around and hard 
to get them to move, just looked bad. 


Q. Did you observe anything else about the cattle in the 
sick pen? 


A. Weakness, some evidence of extremely labored breath- 
ing * * * * 


He also checked the two animals posted by Dr. Kline, within a couple of 
hours after Dr. Kline had cut them open, and found “severe consolidated 
gangrenous pneumonia in the lower half of the lungs.” He removed the 
trachea from one of them, examined it, concluded that there was no sign 
of IBR, and discarded it. He brought lung and intestine samples of one of 
them to his laboratory. (Complainant’s exhibit 2; Mally deposition 23; 
Tr. 109 et seq., 148) He described the lung sample as “Quite dark, liver- 
colored. That would be a brownish red discoloration.” (Tr. 114) He also 
testified (Tr. 130 et seq., 146 et seq.): 


Q. [direct examination] Now, Doctor, going back over the 
ledger [referring to complainant’s exhibit 2, a copy of the 
veterinarian’s ledger page for complainant’s account], it ap- 
pears that you performed on at least two occasions post-mor- 
tems of Mr. Hardy’s cattle that had died, is that correct.? 


A. Yes. 


Q. During the course of the post-mortems, did you have 
occasion to observe the lungs in these cattle? 


A. Yes. 
Q. Would you describe as specifically as you can the ap- 
pearance of those lungs? 


A. Well, the lungs were dark, fluid-filled, hard, dense; and 
when cut across the head, there were abcesses in certain 
areas. Some of them had fibrin over the outside surface of the 
lung. 


Q. Doctor, what do you mean by the term “fibrin?” 


A. Fibrin is the part of the serum which binds together 
the cells. In other words, in the blood, fibrin is that factor in 
the blood that causes a clot to able to cling together. It is in 
the serum portion of the blood; and when you get serum in an 
area and there is fibrin in there, then this will adhere, and it 
will eventually become a gelatinous to thick membrane. 
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Q. Have you testified that what you just described ap- 
peared on these lungs? 


A. Some of them, not all, but some of the lungs, I would 
say up to two-thirds, had fibrin formation on them, on the 
outside surface of the lungs. 


Q. Doctor, during the course of your practice in medicine, 
have you ever had occasion to observe the lungs of animals 
without pneumonia? 


A. Many times. 
Q. Would you describe the appearance of those lungs? 


A. A normal lung in any mammal is light pink, well in- 
flated, glistening, and to the touch as a spongy consistency 
and elasticity. 


Q. Could you tell us how that appearance differs from the 
pneumonic lung? 


A. A pneumonic lung differs in both appearance and con- 
sistency when touched, varying with how long the pneumonia 
has been present. 


Q. How does it differ in appearance? 


A. Darkened in the areas that are involved. As the pneu- 
monia progresses, the lung becomes more soggy, more dense, 
eventually becomes almost liver-like in consistency, or, at 
best, like a sodden sponge. 


Q. Doctor, is there a relationship between the appearance 
of the lung and the length of time in which the animal has 
been infected? 


A. Definitely. 
Q. Would you describe that relationship? 


A. It takes time for these changes, this solidifying, this 
consolidation, this seeping of material from inside the lung 
around it, so that when you see a lung that is involved with an 
acute pneumonia, I mean a pneumonia that has only been 
present for 24 to 48 hours, you see a lung that may have spots 
on it. It may have an area that is inflamed but still has re- 
siliency. The problem is still soluble. As that thing pro- 
gresses, the lung becomes progressively darker. The margins 
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of infection usually are extended upward in the lung. By up- 
ward I mean * * * pneumonia will typically start at the bot- 


tom and progress upwards, and it will progress by lobules. 


There are septa, little, fine, elastic septa between the lobes 
and lobules of the lung, and this is clearly delineated in many 
pneumonias to the point that you can actually see it, even in 
bad, gangrenous pneumonias; but as this progresses, material 
seeps out of the lung, forms in the chest cavity, causes adhe- 
sions of the lung, to the pleural surfaces, the shiny, glistening 
surface that normally is lubricated and the lung works freely. 
In those adhesive pneumonias, the lungs are adhered. 


Kx © SW * KW *K 


Q. Doctor, based on your observation of Mr. Hardy’s cat- 
tle, and your treatment of Mr. Hardy’s cattle and the testi- 
mony that you have heard here today, could you state an 
opinion to a reasonable degree of medical certainty as to 
whether the cattle purchased by Mr. Hardy were sick when 
they arrived on his premises? 
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Q. Doctor, the question was whether they were sick when 
they were purchased? 


A. Yes. 

Q. Your answer is yes? 

A. Yes. 

Q. What is the basis of that opinion? 


A. From the well-established pneumonias that I observed 
within a period of time after the cattle arrived that were not 
consistent with the length of time they had been there. In 
other words, they had pneumonias that should not have been 
that severe for the length of time they had been there. 


xwewekkk xk 


Q. [cross examination] Is it possible that these animals 
could have had a virus? 


A. I did not see evidence of it. When we do post-mortems 
on those, about the only virus that probably could have been 
present would have been virus diarrhea. We checked all the 
tracheas anyway to make sure we did not have Red Nose. 
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Normally we check the buccal, mucous membranes, the lips, 


the tongue, and so forth for evidence of virus diar- 
tnca yy 


Q. Did you examine any of the stomachs of any of these 
that you posted? 


A. We usually go through those, yes, to see if there are 
abomasal ulcers or areas that were ulcered. 


Q. You say you usually did. Did you in these cases? 


A. Isuppose we did in, I suppose, a third of them. You can 
usually see on the outside surface whether there is some evi- 
dence of inflammation or whether there is a diarrhea on the 
animal. 
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Q. Did you say you can determine that by looking at the 
exterior of the stomach? 


A. Not always, but usually you can see evidence of intes- 
tinal involvement that will suggest to you that you have got a 
problem that you better be looking into, either externally or 


the matter of the animal having diarrhea, inflammation 
hyperemia in the intestines, or some other thing that would 
suggest to you that you need to get in there and dig around 
somewhere. 


Q. Did you cut into the stomachs of any of these animals 
and examine the interior? 


A. Of any of them, yes, certainly. 


On the lung sample which Dr. Mally took on Friday, October 19, five 
days after the animals arrived, the laboratory results showed pasteurella 
with sensitivity poor to tetracycline but good for chloramphenicol, geno- 
mycine, furacin and sulfas. On the intestine sample, the lab results 
showed salmonella; no sensitivity test was performed on this. (Com- 
plainant’s exhibit 3, Tr. 119 et seq.) 

On Saturday, October 20, Dr. Mally prescribed “ABMX” or antibiotic 
mixture (long acting penicillin, streptomycin, and multiple-B vitamin) 
and “no. 15” (chloramphenicol or chloromycetin, erythromycin, oxyte- 
tracycline, and Azium or dexamethazone). The next day, complainant 
bought an equal quantity of the same items for treatment of more ani- 
mals. (Complainant’s exhibit 2, Tr. 114 et seq., 142 et seq.) 
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On Monday, October 22, a week and a day after the cattle arrived at 
complainant’s farm, two more were picked up by the by-products proces- 
sor; we assume that these were the two which Dr. Kline had posted and 
Dr. Mally had checked on Friday. That would make a total of four dead 
up to then. The following Thursday, October 25, the processor picked up 
one more. (Investigation report exhibit H) 
The following Saturday, October 27, Dr. Mally posted another and pre- 
scribed Span Bolets, which complainant obtained the next day. (Com- 
plainant’s exhibit 2) Dr. Mally testified (Tr. 123-4): 


Q. On October 27, would you tell us what that entry 
means in the ledger? 


A. Yes. We had previously administered Span Bolets and 
had the cattle on sulfonamide medication, and the earliest 
possible that I felt we could go back to sulfa, which was the 
indication for the problem that we had—we had better activi- 
ty of our sulfa drugs against that particular problem than for 
anything else—consequently, on the 27th, I told John [com- 
plainant] that I thought we should go through again, since we 
had the cattle off water medication, and give them Span Bo- 
lets because we did not want to have to be handling them all 
the time. Span Bolets would span out over a three to five day 
period and would help us and would eliminate as much han- 
dling on those calves as sick as they were. So he picked up 
Span Bolets then the next morning, and I just dispensed a 
pint of lube with them to lubricate the boluses so they would 
be easily swallowed—those calves were dry and I have had 
difficulty with them swallowing those boluses if they were 
not lubricated. 


Q. Were you actually on Mr. Hardy’s premises on the 
27th? 


A. Yes. 


Q. Did you have occasion on that visit to observe his sick 
9 
pen? 


A. Yes. 


Q. Could you tell us, if you remember, how many cattle 
were in the sick pen on that day? 


A. I believe there were about 32 calves in there at that 
point in the sick pen * * * * 
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Q. Drawing your attention again to your visit on the 27th, 
did you observe any dead cattle on Mr. Hardy’s premises at 
that time? 


A. Yes. We did a post-mortem on one calf there, the same 
story. We did not, I might point out, see any evidence beyond 
severe pneumonia on those calves. By that point, we had res- 
olution of the difficulty with the diarrhea, but they were 
quite dehydrated. 


The next Wednesday, October 31, two and a half weeks after the cattle 
arrived, the processor picked up three more, for a total.of eight dead up 
to then. (Investigation report exhibit H) Dr. Boettcher treated four. 
(Complainant’s exhibit 2) 

The next Monday, November 5, three weeks and a day after the cattle 
arrived, the processor picked up one more. The next Friday, November 
9, just short of four weeks after the cattle arrived, he picked up six more, 
for a total of 15 dead up to then. (Investigation report exhibit H) 

On Saturday, November 10, Dr. Boettcher treated 24. (Complainant’s 
exhibit 2) On Friday, November 16, the processor picked up five, for a 
total of 20 dead up to then. (Investigation report exhibit H) 

Further veterinary services were rendered by Dr. Mally on November 
19; Dr. Armbrecht on November 28; and Dr. Mally on November 29. 
(Complainant’s exhibit 2) On Thursday, November 29, two weeks after 
his previous visit of November 16, the processor picked up seven more 
for a total of 27 dead up to then. (Investigation Report exhibit H) There 
were then about five or six in the sick pen. (Tr. 128) Thereafter the proc- 
essor picked up two on December 14, one on December 28, and three on 
January 14, 1980, for a total of 33 dead. (Investigation report exhibit H, 
Tr. 49 et seq.) 

The evidence about complainant’s experience with and treatment of 
the animals shows that the ones that got sick on his farm were not 
“fresh” when they were sold to him as Mr. Walrod had told him that they 
would be. The evidence also shows that complainant’s losses were a con- 
sequence of that. 

About Azium (or dexamethazone), which was given to the animals in 
the “no. 15” beginning October 20, a week after they arrived, Dr. Wilson, 
who testified for respondent, said (Tr. 205) that it has the effect of im- 
munosuppression, or “lowering of the body’s resistance in fighting infec- 
tion.” Dr. Mally, who testified for complainant, said that the dosage of 
the “no. 15” was 25 cc’s and that the dexamethazone in it was 33/100 
mg. per cc. (Tr. 143) He also testified on cross-examination (Tr. 144-5): 


Q. What was the Azium administered to, what was the in- 
tended treatment? 
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A. You have two things there. One of them is that on 
something that has progressed to the stage of chronicity, you 
have got tissue barrier in there, plus you have a lot of depres- 
sion on the animal. The Azium will do two things. One of 
them is that it will help somewhat to break down your tissue 
barrier and get your medication into the site of infection. 


It will also make the animals feel somewhat better so they 
eat and drink a little better. The danger would be to use that 
on anything that was acute, before the stage of chronici- 
ty * * * where you can see obvious respiratory embarrass- 
ment or problem. 


Q. So you did not treat animals that were chronic, if I un- 
derstand you correctly? 


A. We did treat the chronic animals with the no. 15, the 
ones that we had had to treat previously. This no. 15 was ad- 
ministered as follow-up medication to medication that was 
given earlier. It was not administered at the outset of the 
problem but as a later adjunct to treatment. 


Notwithstanding that dexamethazone has an immunosuppressive effect 
as Dr. Wilson said, we cannot find Dr. Mally’s reasoning to be unsound, 
nor can we find the use of dexamethazone to alter the above-stated con- 
clusions, namely, that the animals which got sick on complainant’s farm 
were not “fresh” when they were sold to him, and his losses were a conse- 
quence of that. 

Dr. Wilson also testified (Tr. 201 et seq.) that BVD is “the number one 
infectious viral agent” in respondent’s area and, while he never saw the 
animals in question, from the testimony it was possible that they had 
BVD. As shown above, Dr. Mally testified that he did not see evidence of 
a virus. Dr. Wilson also testified (Tr. 203-4), apparently referring to vac- 
cination against BVD on arrival which complainant did not do, “I do not 
think it would have deterred from the death loss.” Dr. Wilson’s testi- 
mony also indicates that, if the animals had BVD, this would not be in- 
consistent with Dr. Mally’s diagnosis of pasteurella pneumonia. Also, we 
believe that, if the animals had BVD, this would not have called for a dif- 
ferent treatment from what they were given, and it would not alter the 
conclusions that the animals which got sick on complainant’s farm were 
not “fresh” when they were sold to him, and his losses were a conse- 
quence of that. 

As for the 33 which died, they had zero market value so complainant 
should receive the entire amount he paid for them. On the evidence, we 
can only compute this as 33/99 of the total which he paid ($36,273.51 to 
respondent—complaint attachment 3). That would be $12,091.17. 
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While 33 animals died, the evidence shows that the 99 animals sold to 
complainant included 47 which were “stale.” With respect to the remain- 
ing 14 “stale” ones, we take official notice that the difference in market 
value between what complainant received and what he was promised, 
that is, the difference between “stale” and “fresh” cattle, fully disclosed 
as such, and not visibly sick, would be 25%. The price paid to respond- 
ent, $36,273.51, would be an average of $366.40 per head; 25% of that 
would be $91.60; multiplying by 14 produces a total of $1,282.40 differ- 
ence in market value of the remaining 14 “stale” ones. 

“Damages are not rendered uncertain because they cannot be calculat- 
ed with absolute exactness. It is sufficient if a reasonable basis of compu- 
tation is afforded, although the result be only approximate.” Eastman 
Co. v. Southern Photo Co., 273 U.S. 359, 379. 

The record shows that complainant’s expenses for veterinary service 
and medication, after his purchase of October 15 which was part of his 
routine for newly-purchased animals and not caused by the trouble 
which developed later, up to November 29 when he settled his account 
with the veterinary firm and only five or six animals remained in the 
sick pen, were a consequence of the fact that the animals which got sick 
on his farm were not “fresh” when they were sold to him. Those expenses 
were as follows (complainant’s exhibit 2): 


DATE AMOUNT 


October 17 $95.00 
October 18 373.50 
October 19 20.00 
October 20 95.00 
October 21 95.00 
October 22 12.00 
October 27 15.00 
October 28 129.00 
October 31 22.00 
November 10 224.00 
November 19 30.00 
November 28 33.50 


$1,144.00 


In addition, complainant testified (Tr. 58, complaint attachment 4) 
that he spent $51.00 for medicated feed on account of the sickness of the 
animals. 

Recapitulating the above, complainant’s damages are calculated as: 
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$12,091.17 price paid for 33 stale animals which 
died 
1,282.40 price differential on 14 stale animals 
which survived. 


1,144.00 consequential pecuniary loss on account 
of veterinary services and medication 


$ 51.00 consequential pecuniary loss on account 
$14,568.57 of medicated feed 


Complainant claimed compensation for his own labor expended on ac- 
count of the sickness of the animals. The law does not provide for such 
compensation in such a case. Smith v. Am. Hereford Farms, 24 A.D. 29 
(1965). 

Also, complainant claimed compensation for extra shrinkage in the 
weight of the animals due to their sickness. While the law would provide 
for “additional damages sufficient to give him the benefit of his con- 
tract” as to the six “catch” cattle only, as discussed above, the evidence 
does not establish whether these six were among the 33 animals which 
died or the 14 which were stale but which survived. Thus, the record con- 
tains insufficient evidence for an award on account of extra shrinkage. 
As previously stated, a complainant has the burden of proof of his dam- 
ages. Keck v. National Farmers Organization, supra. 

Complainant also complained that he received more bulls among the 
steers than was agreed. Mr. Walrod’s testimony indicates that the bulls 
he received were what were agreed. An excess of bulls was not estab- 
lished by a preponderance of the evidence. Thus, the record likewise con- 
tains insufficient evidence for an award on account of an excess of bulls. 

Respondent contended that the Secretary is without jurisdiction in 
this case, relying on certain court decisions which have held it impossi- 
ble for a single transaction to be violative of section 307 (a) of the Act (7 
U.S.C. 208 (a) ) which reads as follows: 


It shall be the duty of every stockyard owner and market 
agency to establish, observe, and enforce just, reasonable, 
and non-discriminatory regulations and practices in re- 
spect to the furnishing of stockyard services, and every un- 
just, unreasonable, or discriminatory regulation or prac- 
tice is prohibited and declared to be unlawful. 


The basis of those decisions is, in substance, that a single transaction 
cannot be a “practice” or course of conduct of the respondent. We have 
consistently interpreted the Act as providing authority to order repara- 
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tion based on a single transaction on the ground that the word “practice” 
in the above quoted prohibition refers, not to a practice of a particular 
respondent, but to a practice of the regulated industry. 

Congress, in writing the prohibitions in section 307 and certain other 
sections of the Act as prohibitions of unjust or unfair “practices,” had in 
mind the futility, in regulating a dynamic and changing industry, of 
specifying every act which should be prohibited, and intended, by those 
prohibitions and the provisions for administrative proceedings, to dele- 
gate broad discretion to the Secretary, subject to judicial review to pre- 
vent abuse, to determine from time to time what specific acts would be 
prohibited. This is clear in the following remarks in the debates on the 
Act, at 61 Cong. Rec. 1887: 


MR. ANDERSON. * * * 


It was asserted by the gentlemen who preceded me, to 
whom I have referred, that if there was to be a regulation 
of this industry it should be in direct prohibitions of law. 
We have been trying direct prohibitions of law for more 
than 100 years. They have proven absolutely inadequate 
for the regulation of industries as large and as industrially 
powerful as these with which we are now dealing. 


Industry is progressive. The methods of industry and of 
manufacture and distribution change from day to day, and 
no positive iron-clad rule of law can be written upon the 
statute books which will keep pace with the progress of in- 
dustry. So we have not sought to write into this bill arbi- 
trary and iron-clad rules of law. We have rather chosen to 
lay down certain more or less definite rules, rules which 
are sufficiently flexible to enable the administrative au- 
thority to keep pace with the changes of methods in distri- 
bution and manufacture and in industry in the country. Do 
the gentlemen who oppose this legislation object to prohib- 
iting unfair practices and devices in commerce? Do they 
desire that the business of the country, or any of it, shall 
continue to use unfair methods or devices in commerce? Do 
they object to prohibiting discriminations against locali- 
ties or against persons of this potentially and actually pow- 
erful industry? 


* * * Tf we are going to have any sort of supervision of 
this industry we must set up some agency which can ac- 
quire the necessary technical and practical information in 
regard to the operation of the industry and the manufac- 
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ture and distribution of the products involved, so that that 
agency can deal with the offenses committed on the basis 
of the actual knowledge gained over a considerable period 
of time.* * * 


* * 


* We have got to set up some sort of agency which, 
through an accumulation of experience, and after hearings 
and investigation and inquiry, can acquire the technical 
knowledge as to the operation of the industry necessary to 
enable that agency to act in a practical and sound manner. 
And so we have sought to se? up in this bill an agency 
which can, through a close contact with the industry and 
from inquiry and investigation and through hearing of 
complaints, acquire the information that will enable it to 
deal with the industry upon a sound and practical basis. 


From this part of the legislative history, and also the colloquy between 
Senators Kendrick and Simmons at 61 Cong. Rec. 2615-16, it is clear 
that, in prohibiting “every unjust * * * practice,” Congress was refer- 


ring, not to a course of conduct of a particular respondent, but to a 
course of conduct of the industry as a whole. 
This interpretation of the word “practice” is supported by Neugebauer 


v. Ryken, Civ. 74-4018, USDC, D. So. Dak., So. Div., 1975, 34 A.D. 
1712, and Mid-South Order Buyers, Inc. v. Platte Valley Livestock, Inc., 
210 Nebr. 382, 315 N.W. 2d 229, 41 A.D. 48 (1982). In each of those 
cases, a court enforced a reparation order which we issued on account of 
a single transaction. Our administrative decisions involved in those 
court cases were Neugebauer v. Ryken and Ryken, 32 A.D. 636, 1488 
(1973) and Mid-So. Order Buyers v. Tige Enterprises, 34 A.D. 1691, 35 
A.D. 232 (1976). Both courts considered legislative history of the Act as 
well as other decisions on the “single transaction” issue. 

Neugebauer involved a single sale of 20 heifers by misrepresentation. 
The Court wrote in its opinion, “It would defeat the purpose of the Act to 
hold that the Secretary was devoid of jurisdiction in the instant case 
merely because the defendant has not made misrepresentations to the 
plaintiff or to other purchasers in the past.” 

Mid-South involved a single sale by a market agency of cattle con- 
signed by a dealer, and retention of the proceeds on account of the deal- 
er’s pre-existing debt to the market agency with knowledge that this 
would cause a failure of payment to a firm which had sold some of the 
livestock to the dealer. The Court wrote in its opinion: 


The words of the statute, “and every unjust, unreasona- 
ble, or discriminatory regulation or practice is prohibited 
and declared to be unlawful,” [Section 307 (a), 7 U.S.C.] 
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§208 (a), do not suggest that the word practice includes 
only that which is done habitually or repetitively by the 
particular stockyard or marketing agency. (Emphasis sup- 
plied.) Rather * * * repetition may be important only in 
determining whether a particular act is an unjust or unrea- 
sonable practice included within the evils which the act 
was intended to cure. 


xkx*wekkwkk xk 


We hold that the terms “practice” and “practices” in [Sec- 
tion 307 (a), 7 U.S.C.] §208 (a) do not necessarily require 
repetitive acts. The term “practice” may involve a single 
transaction if the unjust or unreasonable practice is among 
the evils the Packers and Stockyards Act was intended to 
remedy. * * * Our holding should not be construed as in- 
dicating we disagree with the uniform holding of the cases 
we have discussed, that the reparation procedure does not 
give the Secretary jurisdiction as a check-collecting 
agency. The Secretary of Agriculture had jurisdiction in 
this case because the act involved was, for the reasons stat- 
ed in the next section of this opinion, unjust and unreason- 
able. 


This interpretation of the word “practice” is also supported by recent 
action of Congress itself. In 1976, Congress added to the Act section 
409, 7 U.S.C., 1976 Ed., 228b, which includes the following: 


(c) Any delay or attempt to delay by a market agency, 
dealer, or packer purchasing livestock, the collection of 
funds as herein provided, or otherwise for the purpose of 
or resulting in extending the normal period of payment for 
such livestock shall be considered an “unfair practice” in 
violation of this Act. Nothing in this section shall be 
deemed to limit the meaning of the term “unfair practice” 
as used in this Act. 


This provision clearly refers to a single transaction and places it with- 
in the prohibitions of unjust and unfair practices, and reflects Congress’ 


* * * 


understanding that the prohibition of “every unjust practice” may 
apply to a single transaction. 

The two United States Courts of Appeals which have considered this 
question have both, notwithstanding certain orbiter dicta, enforced the 
reparation orders involved in the cases before them, of which two were 


based on two transactions each, and each other was based on a single 
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transaction. Hays Livestk. Com’n. Co., Inc. v. Maly Livestk. Com’n. Co., 
Inc., 498 F. 2d 925, 33 A.D. 1122 (10 Cir., 1974); Rice v. Wilcox, 630 F. 
2d 586, 39 A.D. 883 (8 Cir., 1980). Our administrative decisions in- 
volved in those court cases were Hays Livestock v. Maly Livestock, 29 
A.D. 216, 423, 788 (1970); Rush County Sale Co. v. Maly Livestock, 29 
A.D. 386, 553, 922 (1970); Plainville Livestock v. Maly Livestock, 29 
A.D. 393, 552, 920 (1970); and Rice v. Wilcox, 34 A.D. 1651, 35 A.D. 
212 (1976). The District Court decision involved in Hays was in Civil Ac- 
tions T-4836, T-4837, and T-5005, USDC, D. Kan., 1972. 

In Hays a dealer bought cattle in four transactions and, in payment, is- 
sued drafts on a market agency to which the cattle were delivered and 
consigned for resale. The market agency sold the cattle and dishonored 
the four drafts, keeping the proceeds on account of the dealer’s debt to 
it. In three reparation cases, one involving two transactions and each 
other involving a single transaction, we ordered both the dealer and the 
market agency to pay reparation to the sellers. The District of Kansas 
and, later, the Tenth Circuit upheld our orders. The Tenth Circuit opin- 
ion refers to other cases holding a single transaction not to be within the 
prohibition of “every unjust * * * practice” and states about them, 498 
F.2d at 930: 


Federal courts have been at pains to point out that the 


Packers and Stockyards Act did not make of the Secretary 
a collecting agency. More specifically, the Act was not de- 
signed to provide a remedy for every worthless check or 
dishonored draft. 


However, it also states about those cases, 498 F.2d at 931: 


In any event, to the extent that the district court cases 
are not factually distingishable, we respectfully decline to 
follow them. 


In Rice a dealer bought cattle in two transactions but gave the seller no 
check or draft or other payment for them. The dealer then delivered the 
cattle purchased in one of the transactions to a market agency which 
sold them and kept the proceeds on account of the dealer’s debt to it, less 
a small amount refunded to the dealer. In a reparation case, we ordered 
the dealer to pay reparation to the sellers on account of both transac- 
tions, and we ordered the market agency to pay reparation to the sellers 
on account of the transaction in which he retained proceeds. The Court 
of Appeals upheld our order, making a finding of a practice of the re- 
spondents in the case in that for some months the dealer had been buy- 
ing livestock and paying for them with checks drawn on the bank ac- 
count of the market agency. Its opinion states, 630 F.2d at 591: 
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[W]e emphasize that isolated transactions do not consti- 
tute a practice. 


However, it also states, 630 F.2d at 592: 


We agree with Chief Judge Nichol that the purposes of 
the Act are not served by interpreting the term “practice” 
to require several acts of dishonoring checks. Neugebauer 
v. Ryken, supra, 34 Agric. Dec. at 1715-17. 


Guenther v. Morehead, 272 F. Supp. 721 (S.D. Iowa, C.D., 1967) is the 
leading court decision that we do not have jurisdiction to issue a repara- 
tion order based on a single transaction. We believe it was in error, as ex- 
plained herein. Also, the opinion in McClure v. E. A. Blackshere Com- 
pany, 231 F. Supp. 678 (D. Md., 1964) contains language to the same ef- 
fect, which is obiter dicta in that the Court, on diversity jurisdiction, 
held in favor of the complainant as we did, for a greater amount than we 
did. Our administrative decisions involved in those court cases were 
Guenther v. Milan Livestock Auction, 24 A.D. 787 (1965) and McClure- 
Burnet Comm'n. Co. v. E. A. Blackshere Co., 20 A.D. 351, 475, 600 
(1961). Neither the Secretary nor the United States was a party in either 
of those cases. In each of those cases the Court cited general definitions 
of the word “practice,” found in various authorities, and concluded that a 
single transaction was not a “practice” of the respondent, without con- 
sidering whether, as discussed above, Congress in section 307 (a) intend- 
ed the word “practice” to refer to a practice of the regulated industry. So 
far as the published opinions in those cases show, the parties did not pre- 
sent the latter question to the Courts for consideration. 

In Guenther the Court also considered the decisions in Stafford v. 
Wallace, 258 U.S. 495, 2 A.D. 449, and Denver Stock Yard v. Livestock 
Assn., 356 U.S. 282, in which the Supreme Court discussed the provi- 
sions of the Act which were intended to impair the monopolistic power 
of the “big five” packers. In neither of them did the Supreme Court hold 
the Act not to contain other provisions intended to accomplish other 
purposes, such as were referred-to in the debates, 61 Cong. Rec. at 1801, 
as follows: 


[IJn the case of the packers * * * the matters to be dealt 
with are great questions of combinations and monopolies 
and methods and practices of unfair competition, usually 
of great magnitude and country wide in their effect; 
whereas in the case of the stockyards the evils to be dealt 
with are a multiplicity of more or less minor matters, such 


as minor injustices against shippers and purchasers 


* * * * 
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In Guenther the Court also considered De Vries v. Sig Ellingson & Co., 
100 F. Supp. 781 (D. Minn., 3d Div., 1951) and Sig Ellingson & Co. v. De- 
Vries, 199 F. 2d 677 (8 Cir., 1952), cert. den. 344 U.S. 934. The opinion 
of the Court of Appeals in De Vries of course does contain the language 
quoted in the Guenther opinion, 272 F. Supp. at 726-7. However, that 
language is obiter dicta, as will be seen from the following. De Vries in- 
volved a sale of cattle by a market agency as agent for a consignor who 
had obtained the cattle by use of a worthless check. The action was 
brought by the consignor’s defrauded seller against the market agency to 
recover damages for conversion. The defendant market agency con- 
tended that it was compelled by the Act to sell the cattle for the dishon- 
est consignor, and the Courts held to the contrary. The basis for this 
holding is summarized in the Court of Appeals opinion, 199 F.2d at 679, 
as follows: 


The Act was aimed at unjust discriminations incompati- 
ble with public utility operations, but it in no wise impairs 
the freedom of the market agencies to adopt proper meas- 
ures to prevent and suppress frauds. 


The basis is also summarized in the District Court opinion, 100 F. Supp. 
at 786-7, as follows: 


Certainly it is not wrongful discrimination to refuse to 
aid a criminal in perpetrating a crime. 


The language of the DeVries opinion quoted in the Guenther opinion 
was not necessary to this holding with respect to the Act in De Vries, and 
is obiter dicta on that basis. 

The Guenther opinion, after quoting De Vries, refers to United States 
v. Kramel, 234 F.2d 577 (8th Cir., 1956) and Adams v. Greeson, 300 
F.2d 555 (10th Cir., 1962). Those also were actions to recover damages 
for conversion, brought against market agencies, based on sales they 
made as agents for consignors contended to have acted in fraud of the 
plaintiffs. In Kramel, the applicable state law on conversion was found, 
in two state court decisions, to exempt market agencies subject to the 
Act from actions for conversion where they had no knowledge of any de- 
fect in title of their consignors, and where they were not negligent in 
that respect. Apart from that, the Act was not involved. In Adams the 
opinion contains, 300 F.2d at 557-8, the following: 


The Packers and Stockyards Act does not undertake to 
fix the respective rights of the parties to a transaction in 
which the owner of livestock delivers possession thereof to 
a purchaser who gives in payment therefor a worthless 
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check. The Act does not have the effect of altering in part 
or superseding in whole the respective rights of the imme- 
diate parties under state law to a transaction of that kind. 


If any contention was made about the Act, on which this was a decision 
rather than obiter dicta, the Adams opinion does not show it. 

Notwithstanding the language of the DeVries opinion quoted in the 
Guenther opinion, which as explained above is obiter dicta, and the 
above-quoted language of the Adams opinion, the Act does provide for 
reparation orders at sections 308 and 309, 7 U.S.C. 209, 210, as can be 
verified by a brief reading of those two sections. It also makes the 
reparation provisions “in addition to” remedies “existing at common law 
or by statute.” About the conclusion that the Secretary does not have 
jurisdiction to issue a reparation order based on a single transaction, it 
does not follow from DeVries, Kramel or Adams since, so far as the pub- 
lished opinions show, none of those cases involved either the reparation 
provisions or the issue whether a single transaction can be within the 
term “practice” under the Act. 

In the Guenther opinion the following also appears, 272 F. Supp. at 
727: 


It would seem that there is no jurisdictional basis for the 
adjudication of the Department under this Section [section 
312 of the Act, 7 U.S.C. 213] as there must be a cease and 
desist order and a violation thereof before a complaint for 
damages may be pursued. United States v. Brown, 4 F.2d 
270, 271 (D. Okl.) 


Brown was a criminal prosecution under the conspiracy statute for a vio- 
lation of section 312, without a previous cease and desist order against 
the defendant. The Court sustained a demurrer to the indictment be- 
cause of the lack of a cease and desist order. However, the section of the 
Act involved in Brown, section 312, is not one of the reparation provi- 
sions, and Brown did not involve the reparation provisions and does not 
support the conclusion about those provisions for which it was cited in 
Guenther. Further, the reparation provisions, sections 308 and 309, 7 
U.S.C. 209, 210, simply do not provide what the above-quoted language 
in Guenther says, as can be verified by briefly reading them. 

In Guenther the Court cited United States v. Donahue Bros., 59 F.2d 
1019 (8th Cir., 1932), Swift & Co. v. United States, 317 F.2d 53, 22 A.D. 
444 (7th Cir., 1963), and Bowman v. United States Department of Agri- 
culture, 363 F.2d 81, 25 A.D. 958 (5th Cir., 1966), as being “grounded 
upon that distinction,” referring to the distinction between a single 
transaction and a course of conduct. Donahue and Bowman did not in- 
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volve either the reparation provisions of the Act or the issue whether a 
single transaction can be within the term “practice” under the Act, as 
can be verified by reading the published opinions therein. The only part 
of the Swift opinion which refers to that issue is the following: 


Swift contends its “single sale lasting only three days on 
a single item” was not a violation under a reasonable inter- 
pretation of the Act. In support of its contention it cites 
Muller & Co. v. Federal Trade Commission, 142 F.2d 511, 
519 (6th Cir. 1944). There an entire course of conduct was 
at issue and what the court said about specific acts has no 
relevancy here. In this case we are dealing with an act of 
Congress making it a violation to “(a) * * * use any un- 
fair, unjustly discriminatory, or deceptive * * * device; 
(b) Make or give * * * any undue or unreasonable prefer- 
ence or advantage to any particular person * * * inany 
respect whatsoever.” (Emphasis added.) We think the 
broad language “any” and “in any respect whatsoever” cov- 
ers the single sale of 117,000 pounds of “picnics” to Kroger 
during the period April 23 to May 3. Wilson & Co. v. Ben- 
son, 286 F.2d 891 (7th Cir. 1961). The fact that the inde- 
pendents here are small businessmen, Klor’s v. Broadway- 
Hale Stores, Inc. 359 U.S. 207, 213 (1959), has no bearing 
on the antitrust principle which inspires the act in ques- 
tion. (Footnote reference omitted) 


This does not support the conclusion that a single transaction cannot be 
within the term “practice” under the Act. Moreover, it lends some sup- 
port to our position that a single transaction can be within that term. 

The Guenther opinion also discusses Capitol Packing Company v. 
United States, 350 F.2d 67, 24 A.D. 1421 (10th Cir., 1965). That case 
did not involve either the reparation provisions of the Act or the issue 
whether a single transaction can be within the term “practice” under the 
Act, as can be verified by reading the published opinion therein. 

The authorities cited in Guenther do not support its conclusions about 
our jurisdiction in reparation cases. 

This decision and order is the same as a decision and order issued by 
the Secretary of Agriculture, being issued pursuant to delegated author- 
ity, 7 CFR §2.35, 42 F.R. 4395, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 
1953 (5 U.S.C., 1976 Ed., appendix p. 764). It constitutes “an order for 
the payment of money” within the meaning of section 309(f) of the Act 
(7 U.S.C. 210 (f) ). 
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Under that section if respondent does not comply with this order with- 
in the time limit in this order, complainant may within one year of the 
date of this order file in the district court of the United States for the 
district in which he resides or in which is located the principal place of 
business of respondent, or in any state court having general jurisdiction 
of the parties, a petition setting forth briefly the causes for which he 
claims damages and this order in the premises. That section further pro- 
vides that such suit in the district court shall proceed in all respects like 
other civil suits for damages except that the findings and orders herein 
shall be prima facie evidence of the facts herein stated, and the peti- 
tioner shall not be liable for costs in the district court nor for costs at any 
subsequent stage of the proceedings unless they accrue upon his appeal. 
That section further provides that, if the petitioner finally prevails, he 
shall be allowed a reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in any 
such suit be filed with the Hearing Clerk, USDA, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is fur- 
ther requested that if the construction of the Act, or the jurisdiction to 
issue this crder, becomes an issue in any such suit, prompt notice of such 
fact be given to the Office of the General Counsel, USDA, Washington, 
D.C. 20250. 


On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see rule 17 of the Rules of Practice, 9 CFR 
§202.117, 43 F.R. 30517, July 14, 1978. 

On a respondent’s right to judicial review of such an order, see Maly 
Livestock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 Cir., 
1971). On a complainant’s right to judicial review of such an order, see 5 
U.S.C. 702-3 and United States v. ICC, 337 U.S. 426. 


ORDER 


Within 30 days of the date hereof, respondent Fort Scott Sale Co., Inc. 
shall pay to complainant John Hardy, Jr. the sum of $14,568.57 plus in- 
terest thereon at the rate of 13% per annum from December 1, 1979, un- 
til paid. 

Copies hereof shall be served upon the parties. 
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MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 22,010) 


FORREST W. HIGGINBOTHAM v. TED BAKER & SON. P&S Docket No. 
5965. Order issued October 26, 1982. 


DENIAL OF PETITION FOR REHEARING 


On September 14, 1982, a Decision and Order was issued herein re- 
quiring respondent Ted Baker & Son to vay $1,320.00 as reparation to 
complainant Forrest W. Higginbotham. On October 20, 1982, respond- 
ent filed a petition for rehearing. 

Rule 17 (a) (2) of the Rules of Practice governing this proceeding (9 
C.F.R. 202.117 (a) (2) provides: 


Any party may file a petition to rehear or reargue a pro- 
ceeding or reconsider an order of the judicial officer, at any 
time within 20 days after service on such party of such or- 
der. Such a petition must specify the matters claimed to 
have been erroneously decided, and the basis for the peti- 
tioner’s claim that such matters were erroneously decided. 


Respondent states two reasons in support of his petition for rehearing: 

(1) He has had an auto accident injuring his head and “was not in a 
very good physical or mental condition [at the hearing held April 9, 
1982];” and (2) “Also there were some thing [sic] listed in this document 
that were untruths.” 

The Rules of Practice require that a petition for rehearing “specify” 
the matters claimed to have been erroneously decided, and the “basis” 
for such claim [emphasis added]. Respondent’s petition satisfies neither 
requirement. 

That respondent believes the Decision and Order to contain unspeci- 
fied “untruths” is insufficient ground to grant a rehearing. 

Respondent’s alleged mental and physical impairment may have been 
good cause for seeking a continuance of the April 9, 1982 hearing, but 
respondent did not do so. After issuance of a Decision and Order adverse 
to respondent, his belated allegations of mental and physical impair- 
ment are suspect, and as such, not good cause for rehearing. 

Respondent’s petition for rehearing was apparently filed approximate- 
ly twenty nine days after service of the Decision and Order upon him. 
The Rules of Practice require filing such a petition within twenty days 
after service. Respondent’s petition therefore appears to be untimely. 
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However, since the record does not reveal the exact date the Decision 
and Order was served on respondent, the following order does not rest 
on this ground. 


ORDER 


For the reasons stated above, the petition for rehearing filed by re- 
spondent Ted Baker & Son is denied. 
Copies hereof shall be served upon the parties. 
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DISCIPLINARY DECISIONS 
(No. 22,011) 


In re CHARLES E. MORGAN, d/b/a T.-C. BRAND PRODUCE. PACA Dock- 
et No. 2-6058. Decided August 26, 1982. 


Felony convictions— Application for license, denial of— 
Publication of Facts 


Respondent’s felony convictions constitute a lack of fitness to engage in business as a com- 
mission merchant, dealer or broker. Therefore, respondent’s application for a license 
is denied and the facts and circumstances as set forth shall be published. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.). This proceeding was insti- 
tuted on July 9, 1982, by the filing of a notice to show cause with the 
Hearing Clerk by the Acting Director, Fruit and Vegetable Division, 
Agricultural Marketing Service. 

The notice to show cause states that respondent filed an application on 
May 26, 1982, but that he asked that the Department not process the ap- 
plication until he notified Departmental officials that the check he wrote 
to cover license fees would clear banking channels. Said notice was re- 
ceived on June 14, 1982, and it was on that date that the license applica- 
tion was deemed completed. See 7 CFR 46.4 (d). 

The notice also alleges that the respondent applicant is unfit to engage 
in business as a licensee because he was several times convicted of 
felonies under State and/or Federal law. Respondent filed an Answer on 
July 16, 1982, in which he admitted the allegations of the complaint but 
requested a hearing “to plead [his] case in person.” 

An oral hearing was held on August 11, 1982, in Norfolk, Virginia. Al- 
though a notice of the hearing had been served on respondent by certi- 
fied mail, he did not appear nor was he represented by counsel. Com- 
plainant was represented by Edward M. Silverstein, Office of the Gen- 
eral Counsel, United States Department of Agriculture, Washington, 
D.C. 20250. At the hearing 2 witnesses were heard and documentary 
evidence was admitted into the record. 
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FINDINGS OF FACT 


1. Respondent, Charles E. Morgan, is an individual doing business as 
T. - C. Brand Produce, whose residence and business address is route 6, 
Box 391, Leesburg, Florida 33748, and who operates a branch of his 
business at City Farmers Market, 1989 Landtown Road, Virginia Beach, 
Virginia 23456. 

2. Respondent filed an application seeking the issuance of a PACA li- 
cense, pursuant to Section 3 (a) of the Act (7 U.S.C. 499c (a) ), on May 
26, 1982. At that time, respondent advised the Department’s represent- 
ative that the check that accompanied this application should not be de- 
posited for two to three weeks. On June 14, 1982, respondent advised 
the Department that the check now was negotiable. Inasmuch as a com- 
pleted license application must be accompanied by the proper fees, 7 
CFR 46.4 (d), the application was not deemed received until June 14, 
1982. 

3. On or about August 27, 1963, Respondent was arrested and 
charged with a violation of the Dyer Act, unlawful interstate transporta- 
tion of an automobile, a felony. Respondent was convicted and served 
three years at the National Training School, Washington, D.C. 

4. On or about August 31, 1965, Respondent was arrested and 
charged with malicious entry, a felony. Respondent was convicted and 
served two years at the Ohio State Reformatory, Mansfield, Ohio. 

5. On or about February 3, 1971, Respondent was arrested and 
charged with interstate transportation of forged securities, a felony. 
Again on or about July 6, 1971, Respondent was arrested and charged 
with interstate transportation of forged securities, a felony. He was con- 
victed, received two two-year concurrent sentences and served at the 
Federal Corrections Institute, Tallahassee, Florida; Federal Prison 
Camp, Eglin Air Force Base, Florida; and Federal Corrections Institute, 
Anthony, Texas-New Mexico. 

6. Respondent’s felony convictions constitute lack of fitness on the 
part of respondent to engage in the business of a commission merchant, 
dealer, or broker licensed pursuant to the PACA. 


CONCLUSIONS 


Section 4 (d) of the PACA, 7 U.S.C. 499d (a) ), provides, in pertinent 
part, as follows: 


* * “Tf * * * the Secretary finds that the applicant is 
unfit to engage in the business of a commission merchant, 
dealer, or broker because the applicant * * * prior to the 
date of the filing of the application engaged in any practice 
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of the character prohibited by the [PACA] or was convicted 
of a felony in any State or Federal court, * * * the Secre- 
tary may refuse to issue a license to the applicant. 


The number and nature of respondent’s felony convictions, as set forth 
in the Findings of Fact, and as enumerated in his application, render 
him unfit to engage in the business of a commission merchant, dealer or 
broker under the PACA. Olen William Boatwright, 18 Agric. Dec. 1306 
(1959); Lawrence LaRose, 17 Agric. Dec. 117 (1958); Harold Lambert 
Dickman, 17 Agric. Dec. 1162 (1958). 


ORDER 


Respondent’s application for a license is denied. 

The facts and circumstances as set forth herein shall be published. 

This order shall take effect on the eleventh day after this decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the 
PACA, this Decision will become final without further proceedings thir- 
ty five days after service hereof unless appealed to the Secretary by a 
party to the proceeding within thirty days after service as provided in 
section 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 and 
1.145). 


Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on October 6, 1982.—Ed.] 


In re COLLEY-Woops, INc. PACA Docket No. 2-6043. Decided Sep- 
tember 13, 1982. 


Failure to make full payment promptly—Revocation of license—Default 
Respondent’s failure to make full payment promptly with respect to 105 transactions con- 
stitutes willful, repeated and flagrant violations of the Act for which respondent’s 


license is revoked. 


Edward M. Silverstein, for complainant 


Decision by John G. Liebert, Administrative Law Judge. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
referred to as the “PACA”), instituted by a complaint filed on June 22, 
1982, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that, during the period May 1980 through September 
1981, respondent purchased and accepted, in interstate or foreign com- 
merce, from 19 sellers, 105 lots of fruits and vegetables, all being perish- 
able agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices, or balances thereof, in the total amount of 
$98,922.75. A copy of the complaint was served on respondent but re- 
spondent failed to file a formal answer thereto. 

Inasmuch as the respondent has not filed an answer and upon the mo- 
tion of complainant for the issuance of a default order, the following De- 
cision and Order is issued without further investigation or hearing pur- 
suant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Colley-Woods, Inc. is a corporation whose address is 8 
New England Produce Center, Chelsea, Massachussets 02150. 

2. Pursuant to the licensing provisions of the Act, license number 
202756 was issued to respondent on November 27, 1963, was renewed 
annually, and is next subject to renewal on or before, November 27, 
1982. On February 9, 1982, respondent’s license automatically was sus- 
pended pursuant to §7 (d) of the PACA (7 U.S.C. 499g (d) due to its fail- 
ure to satisfy a reparation order issued in PACA Docket No. RD-81- 
231. See Boston Tomato Co., Inc. v. Colley-Woods, Inc., 40 Agric. Dec. 
1399, 1621 (1980) and 41 Agric. Dec. 215 (1982). 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period May 1980 through September 1981, respondent purchased and 
accepted in interstate and foreign commerce, from 19 sellers, 105 lots of 
perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, in the total 
amount of $98,922.75. 


CONCLUSIONS 


Respondent’s failures to make full payment promptly with respect to 
the 105 transactions set forth in Finding of Fact No. 3, above, consti- 
tutes willful, repeated and flagrant violations of section 2 of the PACA 
(7 U.S.C. 499b), for which the Order below is issued. 
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ORDER 


Respondent’s license is revoked. 

This order shall take effect on the eleventh day after this decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings thirty-five 
days after service hereof unless appealed to the Secretary by a party to 
the proceeding within thirty days after service as provided in sections 
1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on October 28, 1982.—Ed.] 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 22,013) 


In re C.B. Foops, Inc. PACA Docket No. 2-5544. Order issued Oc- 
tober 27, 1982. 


ORDER DISMISSING STAY ORDER AND 
REINSTATING DECISION AND ORDER 


Upon complainant’s request, and it appearing that the Decision and 
Order of July 13, 1981, has been affirmed by the United States Court of 
Appeals for the Third Circuit (681 F.2d 804) and that the Supreme 
Court has denied certiorari (51 LW 3254), it is hereby ORDERED THAT: 


1. The Stay Order of August 4, 1981, is vacated; and 


2. A finding is made that respondent has committed will- 
ful, flagrant and repeated violations of section 2 of the Act 
(7 U.S.C. §499 (b) ), effective ten (10) days from the date of 
this Order. 
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REPARATION DECISIONS 
(No. 22,014) 


ADOBE PRODUCE DISTRIBUTORS v. E. VEGA & SONS PRODUCE. PACA 
Docket No. 2-5948 Decided October 13, 1982. 


Broker, action as—Brokerage fees, failure to pay—Reparation awarded 


Where respondent failed to prove complainant did not act as a broker, respondent is liable 
to complainant for brokerage fees for the two truckloads of tomatoes. 


Andrew Y. Stanton, Presiding Officer. 
Complainant and Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $403.20 for brokerage fees earned 
in two transactions in interstate commerce involving shipments of toma- 
toes from California to Texas. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying liability 
to complainant. 

Since the amount claimed as damages does not exceed $15,000, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, the parties were 
given the opportunity to submit additional evidence in the form of veri- 
fied statements as well as briefs, but declined to do so. 


FINDINGS OF FACT 


1. Complainant is an individual, Art Villarreal, doing business as 
Adobe Produce Distributors, whose address is P. O. Box 754, Nogales, 
Arizona. 

2. Respondent is a partnership composed of Emeterio Vega, Sr., 
Emeterio Vega, Jr., Alfonso Adan Vega, Jesus Rene Vega, and Horace 
Vega, doing business as E. Vega & Sons Produce, whose address is 909 
W. Second Street, Mercedes, Texas. At the time of the transactions al- 
leged herein, respondent was licensed under the Act. 
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3. On or about August 8, 1980, complainant, acting as a broker, ar- 
ranged for the sale from Bianchi & Sons Packing Co., Merced, California 
(hereinafter, “Bianchi”) to respondent of two truckloads of tomatoes, 
each consisting of 1,344 packages. It was understood that respondent 
was to pay a brokerage of $.15 per package, or $201.60 for each truck- 
load. 

4. The two truckloads were shipped by Bianchi in intersiate com- 
merce to respondent, on August 8 and 9, 1980, respectively, and were ac- 
cepted by respondent. On each date of shipment, Bianchi sent an invoice 
to respondent reflecting the contract terms for the truckload of toma- 
toes shipped on that day. On the bottom of each invoice was the follow- 
ing: “BUYING BROKER Art Villarreal.” 

5. Respondent has, to date, failed to pay complainant the brokerage 
due on the two tomato shipments, totaling $403.20. 

6. Complainant filed an informal complaint on April 20, 1981, which 
was within i :ne months of the time the cause of action herein accrued. 
This was followed by a formal complaint filed on June 15, 1981. 


CONCLUSIONS 


Complainant claims that it is owed brokerage from respondent in the 
amount of $403.20 for its services in arranging for the sale of two truck- 
loads of tomatoes to respondent from Bianchi & Sons Packing Co., 
Merced, California (hereinafter, “Bianchi”). Respondent denies that bro- 
kerage is owed to complainant on the two truckloads of tomatoes, on the 
grounds that such tomatoes were purchased directly from Bianchi, with- 
out complainant’s involvement. However, this is directly contradicted by 
the Bianchi invoices to respondent, which show complainant as the bro- 
ker (Finding of Fact 4). Therefore, we conclude that complainant acted 
as the broker in the two transactions at issue. 

The Department’s regulations provide, at 7 CFR 46.28 (b), that a bro- 
ker is entitled to a brokerage fee when “he effects a sale or makes a valid 
and binding contract, fully performing his duties as a broker.” The evi- 
dence does not indicate that complainant failed to perform any of its 
broker’s duties, nor does it contradict complainant’s contention that re- 
spondent, rather than Bianchi, was to pay any brokerage due complain- 
ant. Therefore, respondent is liable to complainant for brokerage in the 
amount of $403.20, and its failure to pay such sum is a violation of sec- 
tion 2 of the Act, for which reparation should be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant $403.20, with interest thereon at the rate of 13% per an- 
num from September 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,015) 


C &B FARMS v. DELL-SAND ENTERPRISES, INC. a/t/a D&S PRODUCE 
MART. PACA Docket No. 2-5815. Decided October 13, 1982. 


Consignment—New agreement, failure to prove—Market News Service 
report, value determined at—Reparation awarded 


Where respondent determined the bunched greens were not suitable for sale and thus dis- 
posed of them, and where respondent failed to prove complainant agreed to the dis- 
posal without monetary renumeration, respondent is liable to complainant for the 
value of the greens based on the Market News Service, minus a 15% deduction for 
commission. 


Consignment—Certificates, failure to submit dumping or inspection—No 
commercial value, failure to prove—Liability for value of dumped 
tomatoes 


Where respondent failed to submit an inspection or dump certificate to prove the dumped 
tomatoes did not have commercial value, respondent is liable to complainant the 
value of the dumped tomatoes. 


George S. Whitten, Presiding Officer. 
Joseph E. Smith, Bronson, Fla., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $4,102.00, in connection with the 
shipment of a mixed load of tomatoes and greens in interstate com- 
merce. 

A copy of the formal complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of the report of in- 
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vestigation was also served upon complainant. Respondent filed an an- 
swer to the complaint in which it denied owing the amount claimed. 

Although the amount involved in the complaint exceeds $3,000.00, 
the parties waived oral hearing and the shortened method of procedure 
provided in the Rules of Practice (7 CFR 47.20) is therefore applicable. 
Under this procedure, the verified pleadings of the parties are con- 
sidered a part of the evidence in the case as is the Department’s report of 
investigation. In addition, the parties were given the opportunity to file 
evidence in the form of sworn statements. Complainant filed an opening 
statement, respondent filed an answering statement and complainant 
filed a statement in reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, C & B Farms, is a partnership composed of Robert L. 
Brown and Tom Cooper, whose address is Box 67, Morriston, Florida. 
Robert L. Brown is also licensed under the Act as an individual, doing 
business as C & B Farms. Such license was issued on October 16, 1980, 
and is still in effect. 

2. Respondent is a corporation, Dell-Sand Enterprises, Inc., also trad- 
ing as D & S Produce Mart, whose address is 10058 Halsted, Chicago, 
Illinois. At the time of the transaction involved herein, respondent was 
licensed under the Act. 

3. On or about November 9, 1980, pursuant to a prior oral agreement, 
complainant shipped to respondent 489 cartons of bunched greens, 24’s, 
and 106 #30 boxes of fresh tomatoes on consignment. Such produce was 
received and accepted by respondent on or about November 12, 1980. 

4. The market value of bunched mustard and turnip greens in Chicago 
on November 12, 1980, as shown by Market News Service reports was 
$6.50 to $7.00 per crate. 

5. Respondent sold 89 cartons of the tomatoes for $7.00 per carton 
for a total of $623.00, and remitted such amount to complainant. The re- 
maining 17 cartons of tomatoes were dumped by respondent. 

6. The formal complaint was filed on May 11, 1981, which was within 
nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


The first issue which must be discussed concerns the proper identity of 
the complaining party. Robert L. Brown, who is licensed under the Act 
as an individual, doing business as C & B Produce, filed the complaint in 
this matter in his individual capacity. However, it is apparent from the 
record that C & B Produce is actually a partnership. The statement in re- 
ply filed by complainant which consists of two affidavits, one by Robert 
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L. Brown and the other by Tom Cooper, discloses the fact of such part- 
nership. The flaw in the complaint filed herein (j.e., the misidentifica- 
tion of the complaining party) is merely technical in nature. We deem 
such complaint to be amended in accordance with the disclosures made 
by Robert L. Brown and Tom Cooper in the statement in reply filed on 
behalf of complainant partnership. It is noted further that the respond- 
ent was not prejudiced by this misidentification. 

Complainant maintains in the formal complaint that the subject 
greens and tomatoes were sold by complainant to respondent for a total 
price of $4,102.00. However, nowhere in the record in this proceeding 
does complainant state what the price for the individual boxes of toma- 
toes were as distinguished from the price for the individual boxes of 
greens. In addition, complainant attached a cost breakdown to the com- 
plaint disclosing the cost of the greens and tomatoes to complainant as 
well as the cost to complainant of the boxes, the ice and the labor in- 
curred by complainant. To this is added a profit of 50¢ per box and the 
cost of freight, to arrive at the $4,102.00 price for which it alleges the 
greens and tomatoes were sold to respondent. Respondent maintains 
throughout the proceeding that the agreement between complainant and 
respondent at no time contemplated a transfer of title to the commodi- 
ties and that the transaction was in effect a consignment transaction. 
The invoice for $4,102.00 which complainant attached as an exhibit to 
the complaint is dated almost three weeks after shipment of the com- 
modity and in addition the complaint is styled at the top of such docu- 
ment as “FAILURE TO ACCOUNT.” We conclude on basis of all the evi- 
dence in the record that the transaction between the parties was a con- 
signment transaction. 

Respondent admits that there was no Federal inspection conducted on 
the commodities when they arrived at destination, but maintains that 
the greens were yellow and not suitable for sale, and that 17 cartons of 
the tomatoes were bad. In addition, respondent maintains that immedi- 
ately after arrival it notified Tom Cooper of the condition of the greens, 
and that they would have to be disposed of without any monetary renu- 
meration. Respondent maintains that Tom Cooper agreed to such dis- 
position. Tom Cooper, however, in an affidavit attached to the state- 
ment in reply, states that respondent did not notify him that the goods 
were not acceptable until approximately February, 1981. 

Respondent has the burden of proving by a preponderance of the evi- 
dence that the parties entered into the alleged new agreement, after ar- 
rival of the merchandise, and that such merchandise would be disposed 
of without any monetary remuneration. In concluding that respondent 
has failed to meet this burden of proof we have taken into consideration, 
in addition to Tom Cooper’s affidavit, the facts that the merchandise 
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was not inspected by a neutral party after arrival, and that the record re- 
veals no prior business relationship between the parties such as might 
have led complainant to rely upon respondent’s judgment in such a mat- 
ter. 

The Market News Service reports for Chicago, Illinois for November 
12, 1980, the approximate time of arrival of the subject greens, show 
bunched mustard and turnip greens as selling at $6.50 to $7.00. We will 
use the lower of these figures as the value of the greens received by re- 
spondent. Therefore, the total value for the 489 cartons is $3,178.50. 
Respondent should be allowed a deduction of 15% from this amount for 
commission, which leaves a net amount of $2,701.72. Respondent's fail- 
ure to pay complainant such amount is a violation of section 2 of the Act 
for which reparation should be awarded to complainant with interest. 

Respondent did not claim that there was any agreement between the 
parties that the 17 boxes of tomatoes could be disposed of without mone- 
tary remuneration. Respondent also failed to submit an inspection cer- 
tificate or dump certificate covering such tomatoes. Since the 17 boxes 
of tomatoes constituted well in excess of 5% of the total of the shipment 
of tomatoes it was necessary that respondent furnish proof that the 17 
boxes did not have commercial value. (See 7 CFR 46.22.) Accordingly, re- 
spondent should be required to pay complainant the value of such boxes 
of tomatoes. Although respondent’s accounting to complainant for the 
tomatoes sold is not adequate, it is the only evidence that we have of the 
value of the tomatoes. In addition, complainant has not contested the ac- 
curacy of the value placed by respondent on the 89 cartons of tomatoes 
sold, but has only complained that respondent has paid complainant 
nothing for the remaining 17 cartons of tomatoes. Accordingly, we will 
use the $7.00 per box value reported by respondent as the value of the 17 
boxes of tomatoes for which complainant has not been paid. Respondent 
is, therefore, liable to complainant for a total of $119.00 as to such toma- 
toes. Respondent’s failure to pay complainant such amount is a violation 
of section 2 of the Act for which reparation should be awarded with in- 
terest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,820.72 with interest thereon at the rate 
of 13 per cent per annum from December 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 22,016) 


CUSUMANO BROS. COMPANY v. TONY’S PRODUCE, INC. PACA Docket 
No. 2-5963. Decided October 13, 1982. 


Liability of purchases, failure to prove—Cash payment—Dismissal of 
complaint 


Where complainant failed to prove the produce from four specific invoices totaling 
$1,754.25 was ordered by respondent, and where respondent made a cash payment 
of $1,500.00 which complainant failed to prove was not received, it is concluded the 
complaint must be dismissed since these two amounts equal the amount in dispute. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Charles H. Earl, Jr., Warren, Mich., for respondent. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 


against respondent in the amount of $3,777.40 in connection with the 
sale of numerous lots of perishable agricultural commodities which have 
been shipped in interstate commerce. 

A copy of the report of investigation made by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying liability to complain- 
ant for the amount claimed, but admitting liability in the amount of 
$523.15. On March 29, 1982, an order requiring payment of the undis- 
puted amount of $523.15 was issued, and such amount was subsequently 
paid by respondent. 

The amount claimed in the formal complaint does not exceed $15,000, 
and the shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR §47.20) is thus applicable. Pursuant to this pro- 
cedure the verified pleadings of the parties are considered a part of the 
evidence in the case, as is the Department’s report of investigation. In 
addition, the parties were given an opportunity to file evidence in the 
form of sworn statements. However, neither party did so. Neither party 


filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Cusumano Bros. Company, is a corporation whose 
address is 10570 Gratiot Avenue, Detroit, Michigan. 

2. Respondent, Tony’s Produce, Inc., is a corporation whose address is 
24900 Schoenherr, Warren, Michigan. At the time of the transactions 
involved herein respondent was not licensed under the Act, but was op- 
erating subject to license. 

3. Between February 6 and May 21, 1981, complainant sold and deliv- 
ered to respondent perishable produce having a total value of $5,430.55. 
Respondent has paid complainant the entire amount due for such pro- 
duce. 

4. An informal complaint was filed on July 16, 1981, which was with- 
in nine months after the causes of action alleged herein accrued. 


CONCLUSIONS 


Complainant alleges the sale and delivery to respondent during the pe- 
riod February 6, through May 21, 1981, of perishable produce in the to- 
tal amount of $7,184.80. Complainant admitted in its formal complaint 
that respondent had paid $3,407.40, and claimed a balance due of 
$3,777.40. Respondent in its answer admitted that there was an amount 
due to complainant of $523.15, and as stated in the preliminary state- 


ment such amount has now been paid. This leaves the amount of 
$3,254.25 in dispute between the parties. 

Complainant attached delivery tickets to its complaint extending from 
February 10, 1981, through May 21, 1981, in the total amount of 
$7,184.80. A few of these delivery tickets were signed or initialed indi- 
cating receipt of the produce, but the majority of such delivery tickets 
were not signed. Respondent, in its sworn answer, admitted the pur- 
chase and receipt of substantial amounts of produce from complainant, 
but stated that four specific invoices totaling $1,754.25 represented pro- 
duce which was never ordered or received by respondent. The delivery 
tickets covering such produce were not signed by any representative of 
respondent, and complainant did not reply to the allegation in respond- 
ent’s answer that such produce had never been ordered or received. We 
conclude that complainant has failed to meet its burden of proving by a 
preponderence of the evidence that such produce was ordered and re- 
ceived by respondent. 

Respondent also contended in its answer that a cash payment of 
$1,500.00 had been made on December 15, 1980, directly to a represena- 
tive of complainant, and that respondent had never been credited by 
complainant for such payment. Respondent attached to the answer an 
affidavit by Gail Kyewski, an employee of respondent, who stated that 
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she personally paid the $1,500.00 in cash on December 15, 1980, to 
Dominic Cusumano, Jr. to be applied to the account of respondent with 
complainant. While the allegation that a cash payment has been made in 
a substantial amount for a business indebtedness without the taking of a 
receipt should be viewed with skepticism in the face of contrary evi- 
dence, complainant did not present in this proceeding any credible evi- 
dence to refute this allegation by respondent. While the controller of 
complainant’s firm stated in an unverified letter which was attached as 
an exhibit to the report of investigation that the company had no record 
of a $1,500.00 cash payment made to Dominic Cusumano on December 
15, 1980, complainant at no time placed in evidence an affidavit from 
Dominic Cusumano, nor did complainant attempt to explain why such 
an affidavit was not submitted. We conclude from all the evidence that a 
$1,500.00 cash payment was made to complainant to be applied toward 
the produce indebtedness. 

The $1,754.25 in alleged produce sales which complainant has been 
unable to substantiate together with the $1,500.00 payment by respond- 
ent amounts to $3,254.25, or the amount remaining in dispute in this 
proceeding. Consequently the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 22,017) 


MALVIN G. FORD d/b/a MALVIN FORD PRODUCE v. SAMUEL SIMON PETRO 
d/b/a SAM PETRO PRODUCE. PACA Docket No. 2-5974. Decided 
October 13, 1982. 


F.o.b. sale—Inspection certificate, lack of identification—Breach of 
contract, failure to prove—Liable for full purchase price 


Where respondent accepted four truckloads of watermelon and due to lack of identification 
on the inspection certification failed to prove a breach of contract by complainant, 
respondent is liable to complainant for the full purchase price of the produce plus 
the freight advance on one shipment. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Thomas B. “Tody” Dupont, Houston, Tex., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $10,166.30 in connection with the 
shipment in interstate commerce of four truckloads of watermelons. 

A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complain- 
ant. 

The amount claimed in the formal complaint does not exceed $15,000 
and, therefore, the shortened method of procedure provided in the Rules 
of Practice (7 CFR 47.20) is applicable. Pursuant to this procedure the 
verified pleadings of the parties are considered a part of the evidence in 
the case, as is the Department’s report of investigation. The parties were 
given an opportunity to submit further evidence in the form of sworn 
statements. Complainant submitted an opening statement. Respondent 
did not submit an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Malvin G. Ford is an individual doing business as 
Malvin Ford Produce, whose address is P.O. Box 1318, LaBelle, Florida. 

2. Respondent, Samuel Simon Petro, is an individual doing business 
as Sam Petro Produce, whose address is 2518 Airline Drive, Houston, 
Texas. At the time of the transactions involved herein respondent was li- 
censed under the Act. 

3. On or about the 14th, 15th, 18th, and 19th days of May, 1981, com- 
plainant sold and shipped to respondent from Immokalee, Florida, four 
truckloads of Charleston Gray Watermelons as follows: 


(a) Lot No. D&B 9, 5-14-81, 2,000 count, net wt. 
46,440 lbs, at $6.00 per cwt. f.o.b. Total due on this lot is 
$2,786.40. 


(b) Lot No. L-606, 5-15-81, 1,444 count, net wt. 
43,220 lbs, at $7.00 per cwt. f.o.b. Total due on this lot is 
$3,025.40. 


(c) Lot No. K-384, 5-18-81, 1,710 count, net wt. 
39,800 lbs, at $5.00 per cwt. f.o.b. Total due on this lot is 
$1,990. 
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(d) Lot No. K-895, 5-19-81, 1,950 count, net wt. 
43,290 lbs, at $5.00 per cwt. f.o.b., plus advance to truck 
driver of $200. Total due on this invoice is $2,364.50. 


4. Respondent accepted the watermelons upon arrival at destination 
and has not paid complainant any part of the f.o.b. purchase price. 

5. The informal complaint was filed on October 15, 1981, which was 
within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent alleges as a defense to complainant’s claims that the sub- 
ject watermelons arrived in a deteriorated condition. However, respond- 
ent did not submit sufficient evidence to substantiate this allegation. Re- 
spondent claimed to have had federally inspected only one of the loads of 
watermelon. However, there is insufficient identification on the inspec- 
tion certificate submitted by respondent to allow us to find that the mel- 
ons covered by the inspection are melons shipped by complainant. Al- 
though the copy of the certificate submitted by the respondent is largely 
illegible, portions of the certificate were quoted in a report of personal 
investigation conducted by an employee of the Fruit and Vegetable Divi- 
sion of this Department. This report of personal investigation states in 
relevant part as follows: 


Mr. Petro produced an [sic] U.S.D.A. Inspection Certificate 
E-097347 dated May 18, 1981. This certificate covered ap- 
plicant’s (respondent) count of 1,400 melons. The melons 
were stacked in bulk (unloaded) and the inspection was a 
lot inspection without reference to the carrier. The certifi- 
cate reads in part—“fails to grade U.S. No. 1, only account 
of condition.” This certificate details the condition as, 
“Firm. No decay. Damage by bruising, scattered through- 
out lot, range in most samples from 1 or 2 melons per sam- 
ple, in some none, average 6%. Damage by sunburn in 
most samples range from 1 or 2 melons per sample, in 
many none, average 4%.” 


In addition to the problem of lack of identification of the melons the 
portion of the certificate quoted by the report of personal investigation 
does not reveal damage of such an extent as to indicate failure to make 
good delivery for melons sold not as to grade. 

Since respondent accepted the four truckloads of watermelons and has 
failed to prove a breach of contract on the part of complainant, respond- 
ent is liable to complainant for the full purchase price of such watermel- 
ons plus the $200 freight advance applicable to the truckload shipped on 





MAGGIO v. UNDERWOOD PRODUCE 2031 
Cite as 41 A.D. 2031 


May 19, 1981, or a total of $10,166.30. Respondent’s failure to pay com- 
plainant such amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $10,166.30, with interest thereon at the 
rate of 13% per annum from June 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,018) 


MAGGIO, INC. v. UNDERWOOD PRODUCE, INC. PACA Docket No. 
2-5885. Decided October 13, 1982. 


F.o.b. sale—Good delivery—Acceptance, ineffective rejection—Liability 
for full purchase price 


Where respondent failed to prove the onions did not make good delivery, and where re- 
spondent is deemed to have accepted the onions by failing to prove it made an effec- 
tive rejection, respondent is liable for the full purchase price of the produce, less the 
net proceeds already remitted. 


George S. Whitten, Presiding Officer. 
Daryl Manhart, Phoenix, Ariz., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant sought an award of reparation 
against respondent in the amount of $12,512.80 in connection with a 
transaction in foreign commerce involving a car load of green onions. Af- 
ter receiving payment of the net proceeds of $2,393.90, complainant re- 
duced the amount claimed to $10,118.90. 

A copy of the formal complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of the report of in- 
vestigation was also served upon complainant. Respondent filed an an- 
swer to the complaint in which it denied owing the amount claimed. 
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Although the amount claimed in the formal complaint exceeded the 
$3,000.00 amount at that time required for an oral hearing, the parties 
waived oral hearing and the shortened procedure provided in the Rules 
of Practice (7 CFR 47.20) is therefore applicable. Under such procedure, 
the verified pleadings of the parties are considered a part of the evidence 
in the case, as is the Department’s report of investigation. In addition, 
the parties were given the opportunity to file evidence in the form of 
sworn statements. Complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement in re- 
ply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Maggio, Inc., is a corporation whose address is P.O. 
Box 5001, Chandler, Arizona. 

2. Respondent, Underwood Produce, Inc., is a corporation whose ad- 
dress is 1156 Sequoia Drive, Dinuba, California. At the time of the trans- 
action involved herein respondent was licensed under the Act. 

3. On or about January 29, 1981, complainant sold to respondent one 
car load of green onions, consisting of 3,592 cartons at $3.00 per carton, 
plus 40 cents per carton for cooling and palletizing, and $300.00 for top 
ice, or a total invoice price of $12,512.80. 

4. On or about January 29, 1981, complainant shipped the green on- 
ions from a loading point in the State of Arizona to respondent’s custom- 
er, La Maison De Fruits & Legumes Supra, Inc., (hereafter La Maison) in 
Montreal, Quebec, Canada. The carload of green onions arrived at the 
place of business of respondent’s customer on February 9, 1981. 

5. On February 10, 1981, at 10:30 a.m., a portion of the onions were 
inspected by an agency of the Canadian government with the following 
results in relevant part: 


NAME AND ADDRESS OF APPLICANT: Maison De Fruits & Legumes Su- 
pra, Inc., Montreal, Que. 


SHIPPER: Underwood Produce 

ADDRESS: Dinuba, Ca. 

CONSIGNEE: Maison De Fruits & Legumes Supra, Inc. 
ADDRESS: Montreal, Que. 


MARKS ON PKGS: MASTER brand. Master Farms, Chandler, Arizona, 
Produce of U.S.A. Also count. 


VEHICLE NO.: SPFE-451310 
KIND: Mech. Refer 
WHERE INSPECTED: In car at applicant’s whse. 
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PRODUCE OR DECLARED VARIETY: Green Onions; NO. AND KIND OF 
PKGS.: 3592 ctns; SIZE OF PRODUCT: 4 doz.; RESTRICTED INSPEC- 
TION 


TEMPERATURE: PRODUCT (TOP): 0 c°; PRODUCT (BOTTOM): 0 c°; 
OUTSIDE: -2c°; 

CONDITION OF VEHICLE LOAD, PKGS. AND PACK: Clean, mechanical 
unit not operating. Throught (sic) load when inspection started. Cartons in 
good order. Properly packed. Heavy amount of crushed ice on top of load. 
CONDITION: Few bunches showing root hairs clipp [sic] at root end leaving 
approximately 1/2” in length of root hairs. Generally showing unclipped root 
hairs having a lenght [sic] of approximately 1” to 3 1/2” 78% of bunches 
showing some bulbs with 1 to 2 outerscales watersoaked, mostly 1 outerscale. 
No decay in evidence. 

CERTIFICATION: Inspection requested for and certificate restricted to con- 
dition only. 

REMARKS: Assisted by inspector M. Hurtubise. This certificate is based on 
a restricted samples [sic] from doorway and may not be indicative of the qual- 
ity or condition of the entire load. 


6. The receiver issued an accounting on February 27, 1981, to re- 
spondent showing net proceeds in the amount of $2,393.90, with 1,238 
cartons of the onions having been dumped. 

7. The formal complaint was filed on August 12, 1981, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


One of the principal disputes between the parties relates to whether 
respondent was a broker in regard to the subject transaction, as respond- 
ent maintains, or whether respondent purchased the green onions from 
complainant. The parties argued extensively concerning alleged admis- 
sions in the pleadings in regard to this issue, however, we find the plead- 
ings, taken as a whole, to be ambiguous on this point. Complainant’s in- 
voice states that the onions were sold to respondent. Various shipping 
documents show La Maison as customer or consignee, or (in three in- 
stances) show La Maison as consignee with Underwood Produce in pa- 
rentheses. More significant is the fact that respondent did not issue a 
broker’s memorandum of sale. In addition, on February 12, 1981, re- 
spondent sent a telegram to complainant which stated in part as follows: 


LA MAISON SUPRA REJECTED CAR TO ME UNDERWOOD PRO- 
DUCE INC AND IN RETURN UNDERWOOD PRODUCE REJECTED 
CAR TO YOU MAGGIO SALES ... 


We conclude on the basis of all the evidence that the green onions were 
sold to respondent. 
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Respondent asserts, additionally, that the onions did not make good 
delivery in Canada and cites the Canadian inspection showing unclipped 
root hairs having a length of approximately 1 to 3 1/2 inches and 78 per- 
cent of the bunches showing some bulbs with 1 to 2 outer scales water 
soaked, mostly 1 outer scale. There are two problems with this conten- 
tion: first, the United States standards for common green onions (7 
CFR 2851.1055-1071) do not contain any requirement in regard to the 
length of roots. While respondent maintains that the specific market to 
which these onions were shipped requires trimming of the roots, re- 
spondent has made no showing that there was any agreement between 
the parties relative to this requirement prior to shipment. Indeed, re- 
spondent has not even alleged that complainant knew of such a require- 
ment. Second, the water soaked condition revealed by the Canadian in- 
spection cannot be taken by us as being indicative of the condition of the 
entire load of onions due to the fact that such inspection was restricted 
to samples from the doorway. Respondent has failed to prove that the 
load of onions, taken as a whole, did not make good delivery. 

The parties also argued about whether the suitable shipping condition 
warranty applicable in f.o.b. sales was voided due to excessive transpor- 
tation time. In view of our finding above, concerning lack of evidence of 
failure to make good delivery, we see no need to decide this issue. 

Respondent maintains that the load of onions was rejected and it is ap- 
parent from the record that there was a communication of rejection by 
the receiver to respondent and by respondent to complainant. However, 
nowhere in the evidence in this proceeding is it revealed when the com- 
munication of rejection took place. We have held many times that a re- 
jection is not effective unless the buyer reasonably notifies the seller and 
the burden of proving reasonable notice rest upon the buyer. San Tan 
Tillage Co., Inc. v. Kaps Foods, Inc., 38 A.D. 867 (1979) and Sun World 
Marketing v. Bayshore Perishable Distributors, 38 A.D. 480 (1979). 
Since respondent has not proven that an effective rejection of the onions 
was made, respondent is deemed to have accepted the subject onions and 
therefore became liable to complainant for the full purchase price there- 
of. 

Respondent’s failure to pay complainant the full $12,512.90 purchase 
price of the onions, less the net proceeds of $2,393.90 which respondent 
has already remitted to complainant or $10,118.90, is a violation of sec- 
tion 2 of the Act for which reparation should be awarded to complainant 
with interest. 
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ORDER 


Within thirty days from the date of this order respondent shall pay to 
complainant, as reparation, $10,118.90, with interest thereon at the 
rate of 13% per annum from March 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,019) 


C. J. PRETTYMAN, JR., INC. v. TOM AYOOB, INC. PACA Docket No. 
2-5943. Decided October 13, 1982. 


Consignment agreement, proof of established—Net proceeds, already 
paid—Dismissal of complaint 


Where it is concluded complainant agreed to the handling of the commodities on a consign- 
ment basis, and where respondent already forwarded the net proceeds of the resales 
to complainant, the complaint must be dismissed. 


George S. Whitten, Presiding Officer. 
Richard E. Railey, Jr., Courtland, Va., for complainant. 
Thomas M. Castello, Pittsburgh, Pa., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in connection with the shipment in interstate com- 
merce of a partial load of peppers and cucumbers. 

A copy of the report of investigation made by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complain- 
ant. 

Since the amount claimed in the formal complaint did not exceed 
$15,000 the shortened method of procedure provided in section 47.20 of 
the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to this proce- 
dure, the verified pleadings of the parties are considered a part of the ev- 
idence in the case as is the Department’s report of investigation. In addi- 
tion, the parties were given an opportunity to file evidence in the form 
of sworn statements. However, neither party did so. Neither party filed 
a brief. 
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FINDINGS OF FACT 


1. Complainant, C. J. Prettyman, Jr., Inc., is a corporation whose ad- 
dress is Exmore, Virginia. 

2. Respondent, Tom Ayoob, Inc., is a corporation whose address is 
1910-12 Smallman Street, Pittsburgh, Pennsylvania. At the time of the 
transaction involved herein respondent was licensed under the Act. 

3. On or about January 15, 1981, complainant shipped from Nogales, 
Arizona, a mixed truckload of perishable produce. Part of the load had 
been sold through complainant’s agent, Tri-State Sales Agency of Pitts- 
burgh, Pennsylvania to D. J. LaMantia Produce Co., of Pittsburgh, 
Pennsylvania. The remainder of the load was billed to complainant’s 
agent, Tri-State Sales Agency. On or about January 17, 1981, while the 
load was moving to Pittsburgh, Tri-State Sales Agency arranged the sale 
of the remainder of the load to respondent as follows: 


126 — 1 1/9 bushel crates of U.S. No. 1 large bell peppers 
at $17.00 per crate delivered; 180 — 1 1/9 bushel crates of 
U.S. No. 1 super select cukes at $18.30 per crate delivered; 
and 180 — 1 1/9 bushel crates of U.S. No. 1 small cukes at 
$15.30 per crate delivered. 


4. The produce arrived at respondent’s place of business on January 
19, 1981. After arrival, respondent contacted complainant’s sales agent, 
Tri-State Sales Agency, which sent it’s sales manager, William H. Car- 
son, to inspect the load. On inspecting the load, Carson observed that the 
load had shifted, that a few pallets had collapsed, crushing several crates 
and strewing contents over the floor of the truck and that decay was evi- 
dent throughout the load. He then called complainant from a telephone 
at respondent’s place of business and informed complainant of the condi- 
tion of the load and that a government inspection would be called for. At 
this time, complainant agreed that respondent could handle its part of 
the load on a consignment basis. 

5. On January 20, 1981, at 11:00 a.m. the peppers and cucumbers 
consigned to respondent were federally inspected with the following re- 
sults in relevant part: 


Where 


Inspected: Applicant’s cooler 


Products 

Inspected: SWEET PEPPERS and CUCUMBERS in separate 
wirebound crates. Peppers labeled “Ponderosa Brand” or 
“Santa Fe, Grown In Mexico” stamped “Bell Peppers Large.” 
Cucumbers labeled “Elena Brand Product of Mexico” 
stamped “Super Select” or “Small.” Applicant states 126 
crates Peppers, 360 crates Cucumbers. 
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Condition 
of Load: Stacked at above location on pallets. Many crates cucumbers 
squeezed or broken. 


Condition 
of Pack: Fach lot: Well filled. 


Temperature 

of Product: Various locations: 42°F. to 46°F. 

Condition: Peppers: Each lot: Generally fresh, firm and good green 
color. Average 4% turning red, 2% serious damage by 
crushed or split peppers. 2 to 8% decay in most samples, 
none in many, average 4%, including 1% affecting the stems 
and 3% affecting the walls, Bacterial Soft Rot in various 
stages, mostly advanced. Cucumbers: Each lot: Generally 
fresh, firm and well colored. Average 3% damage by shriv- 
elled ends. 2 to 10% decay in most samples, none in many, 
average 3%, Bacterial Soft Rot in various stages, mostly 
early. 

Remarks: Applicant states lot was unloaded from a trailer. Applicant’s 
lot #21. 


6. After arrival of the remainder of the load at the place of business of 
D. J. LaMantia, Tri-State Sales Agency arranged, between LaMantia 
and complainant, that the cucumbers and eggplant shipped to LaMantia 
would be handled by respondent on a consignment basis. Such produce 
consisted of 143 — 1 1/9 bushel crates of large cucumbers; 34 — 1 1/9 
bushel crates of super select cucumbers; and 42 crates of 24 count egg- 
plants. 

On March 5, 1981, respondent rendered an accounting to complainant 
showing gross proceeds as follows: 42 eggplants — $242.50; 124 large 
peppers $946.00; 88 large cukes $758.00 (55 dumped); 139 select cukes 
$1,426.00 (75 dumped); and 111 small fancy cukes at $1,011 (69 
dumped). Respondent deducted commission in the amount of $657.52, 
labor-handling in the amount of $70.30, government inspection in the 
amount of $62.00, government dump certificate in the amount of 
$19.00, and a sales rebate to L. Anthony in the amount of $46.00, and 
remitted net proceeds of $3,528.68 to complainant. Respondent at- 
tached to its accounting a federal dump certificate dated February 11, 
1981, which stated in relevant part as follows: 


I have this day inspected 55 crates Cucumbers stamped 
“Large”, 75 crates “Super Select” and 69 crates stamped 
“Small.” consigned by C. J. Prettyman Co., Nogales, AZ 
and now located at Applicant’s Cooler marked for identifi- 
cation as “Elena Brand, Product of Mexico, Pole Cucum- 
bers” stamped “Small,” “Large” or “Super Select.” and have 
found the quality and/or condition of such produce to be all 
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stages. I consider such produce to possess no commercial 
value at the time of inspection. 


REMARKS: Applicant’s lot #21. Temperature: 48°F. to 
52°F. 


8. The informal complaint was filed on June 2, 1981, which was with- 
in nine months after the cause of action alleged therein accrued. 


CONCLUSIONS 


Complainant contends that there was no agreement after arrival of 
the subject produce at respondent’s place of business for such produce to 
be handled on consignment basis. In addition, complainant denies re- 
ceiving a copy of the corrected broker’s memorandum of sale dated Janu- 
ary 23, 1981, setting forth the details of the consignment agreement. 
However, respondent’s answer, which was sworn to by Tom Ayoob, 
states that respondent had no direct dealing with complainant at any 
time and generally affirms the allegations of the broker relative to the 
circumstances surrounding the arrival and subsequent handling of the 
produce. The sales manager for the broker, William H. Carson, who per- 
sonally handled the transaction, states in a sworn affidavit that he en- 
tered into a verbal agreement by telephone with complainant, on the day 
of arrival of the produce, that such produce could be handled by respond- 
ent on a consignment basis, and that he subsequently sent a copy of the 
January 23, memorandum confirming the consignment agreement to 
complainant. We conclude from all the evidence in this proceeding that 
complainant agreed to the handling of the commodities on a consign- 
ment basis. 

The gross proceeds reported by respondent included the produce re- 
ceived by respondent from LaMantia and the gross proceeds resulting 
from the consignment resale of the produce shipped by complainant to 
respondent. Accordingly, since respondent has already forwarded the 
net proceeds of such resales to complainant the complaint herein should 
be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


REPARATION ORDER—ADMISSION OF LIABILITY 
(No. 22,020) 


JACK T. BAILLIE COMPANY, INC. v. DAVID W. OSBORN, d/b/a WEST COAST 
CONNECTION. PACA Docket No. 2-6080. Order issued Oc- 
tober 14, 1982. Reparation of $4,234.00 with 13 percent interest 
from January 1, 1982, awarded complainant against respondent. 


ORDERS REQUIRING PAYMENT 
OF UNDISPUTED AMOUNT 


(No. 22,021) 


PRODUCE SPECIALISTS OF ARIZONA, INC. v. GULFPORT TOMATOES, 
Inc. PACA Docket No. 2-6106. Order issued October 14, 
1982. Respondent shall pay complainant as an undisputed amount 
$5,320.25 with 13 percent interest from April 1, 1982, until paid. 


(No. 22,022) 


CAL SHRED, INC. v. GEORGE DE PAOLI DISTRIBUTING COMPA- 
NY. PACA Docket No. 2-6107. Order issued October 27, 
1982. Respondent shall pay complainant as an undisputed amount 
$84.00 with 13 percent interest from December 1, 1981, until paid. 


ORDER. (STAY) 
(No. 22,023) 
ACE HI PACKING, INC. v. CORONET Foops, INC. PACA Docket No. 


2-6098. Order issued October 14, 1982. Proceeding stayed 
pending bankruptcy action. 
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ORDER OF DISMISSAL 
(No. 22,024) 


STRUBE CELERY & VEGETABLE CO. v. CHICAGO PRODUCE SUPPLIERS, 
INC. PACA Docket No. 2-6033. Order issued October 14, 
1982. Respondent tendered a check to complainant in full settle- 
ment. Complainant authorized dismissal of complaint. 
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REPARATION DEFAULT DECISIONS—(RD) ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 22,025) 


ANDREW SMITH Co. v. GILARDI TRUCK & TRANSPORTATION, INC. a/t/a 
A. M. GILARDI & SONS. PACA Docket No. RD-82-337. — Rep- 
aration of $37,762.45 with 13 percent interest from April 1, 1982, 
awarded complainant against respondent in order issued October 6, 
1982. 


(No. 22,026) 


ASSOCIATED AMERICAN PRODUCE SALES INC. v. WATERMILL EXPORT 
INC. PACA Docket No. RD-82-338. Reparation of $6,467.00 
with 13 percent interest from December 1, 1981, awarded com- 
plainant against respondent in order issued October 6, 1982. 


(No. 22,027) 


WEST COAST PRODUCE SALES INC. v. WATERMILL EXPORTINC. PACA 
Docket No. RD-82-339. Reparation of $13,311.50 with 13 per- 
cent interest from February 1, 1982, awarded complainant against 


respondent in order issued October 6, 1982. 
(No. 22,028) 


NUCHIEF SALES, INC. a/t/a BUTLER NUCHIEF SALES v. LIMEX 
INTERNATIONAL OF CALIF., INC. PACA Docket No. 
RD-82-340. Reparation of $36,000.00 with 13 percent interest 
from January 1, 1982, awarded complainant against respondent in 
order issued October 6, 1982. 


(No. 22,029) 


LAWRENCE W. GOUGH d/b/a GOUGH FARMS v. FARM FRESH PRODUCE 
Co. PACA Docket No. RD-82-341. Reparation of 
$7,650.00 with 13 percent interest from February 1, 1982, awarded 
complainant against respondent in order issued October 6, 1982. 


(No. 22,030) 


MERIT PACKING COMPANY v. GILARDI TRUCK & TRANSPORTATION, INC. 
altla A.M. GILARDI & SONS. PACA Docket No. RD- 
82-342. Reparation of $3,170.72 with 13 percent interest 
from October 1, 1981, awarded complainant against respondent is- 
sued October 7, 1982. 
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(No. 22,031) 


TOMATO MAN, INC. v. SAM PETRO PRODUCE. PACA Docket No. 
RD-82-343. Reparation of $58,564.80 with 13 percent interest 
from February 1, 1982, awarded complainant against respondent in 
order issued October 7, 1982. 


(No. 22,032) 


DENNIS ARGUS d/b/la C & A FARM v. FRIEDMEYER PRODUCE CO., 
INC. PACA Docket No. RD-82-344. Reparation of $1,459.25 
with 13 percent interest from December 1, 1981, awarded com- 
plainant against respondent in order issued October 7, 1982. 


(No. 22,033) 


BRUCE CHURCH INC. v. ELIQUE GUERRA, JR. d/b/a ALEX’S PRO- 
DUCE. PACA Docket No. RD-82-345. Reparation of 
$15,832.20 with 13 percent interest from January 1, 1982, award- 
ed complainant against respondent in order issued October 7, 1982. 


(No. 22,034) 


HOSON PRODUCE INC. v. GILARDI TRUCK & TRANSPORTATION, INC. a/t/a 


A. M. GILARDI & SONS. PACA Docket No. RD-82-346. Rep- 
aration of $2,000.00 with 13 interest from March 1, 1982, awarded 
complainant against respondent in order issued October 7, 1982. 


(No. 22,035) 


SKYVIEW COOLING COMPANY d/b/a CEE JAY PRODUCE COMPANY uv. 
WARLEY FRUIT & PRODUCE, INC. PACA Docket No. 
RD-82-347. Reparation of $6,314.20 with 13 percent interest 
from March 1, 1982, awarded complainant against respondent in 
order issued October 8, 1982. 


(No. 22,036) 


ABATTI PRODUCE, INC. v. WARLEY FRUIT & PRODUCE, INC. PACA 
Docket No. RD-82-348. Reparation of $2,820.00 with 13 per- 
cent interest from March 1, 1982, awarded complainant against re- 
spondent in order issued October 8, 1982. 
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(No. 22,037) 


PRODUCE CENTER INC. v. DESCHUTES WHOLESALE PRODUCE. PACA 
Docket No. RD-82-349. Reparation of $8,117.50 with 13 per- 
cent interest from February 1, 1982, awarded complainant against 
respondent in order issued October 8, 1982. 


(No. 22,038) 


SOUTHLAND PRODUCE CO. v. JENNARO BROS. PACA Docket No. 
RD-82-350. Reparation of $2,528.17 with 13 percent from July 
1, 1981, awarded complainant against respondent in order issued 
October 8, 1982. 


(No. 22,039) 


AUGUST BATTAGLIA COMPANY INC. v. THE CIANCIOLO COMPANY INC. 
altla) QUALITY PRODUCE. PACA Docket No. RD-82- 
351. Reparation of $2,423.75 with 13 percent interest from Sep- 
tember 1, 1981, awarded complainant against respondent in order 
issued October 8, 1982. 


(No. 22,040) 


DE BRUYN PRODUCE Co. v. GILARDI TRUCK & TRANSPORTATION INC. a/t/a 
A. M. GILARDI & SONS. PACA Docket No. RD-82-352. Rep- 
aration of $21,285.50 with 13 interest from May 1, 1982, awarded 
complainant against respondent in order issued October 12, 1982. 


(No. 22,041) 


SAM JACKSON BANANA Co. INC. v. COUSINS’ PRODUCE INC. PACA 
Docket No. RD-82-353. Reparation of $14,033.74 with 13 per- 
cent interest from March 1, 1982, awarded complainant against re- 
spondent in order issued October 12, 1982. 


(No. 22,042) 


SUN WORLD INTERNATIONAL INC. a/t/a SUN WORLD v. COUSINS’ PRODUCE 
Inc. PACA Docket No. RD-82-354. Reparation of $1,048.00 
with 13 percent interest from March 1, 1982, awarded complainant 
against respondent in order issued October 12, 1982. 
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(No. 22,043) 


WASHBURN POTATO Co. v. KENNETH M. CAPPS d/b/a KENNETH CAPPS 
PRODUCE. PACA Docket No. RD-82-355. Reparation of 
$8,890.00 with 13 percent interest from May 1, 1982, awarded 
complainant against respondent in order issued October 12, 1982. 


(No. 22,044) 


MUTUAL BROKERS MONTREAL LIMITED v. AMIGO PRODUCE Co. INC. 
PACA Docket No. RD-82-356. Reparation of $1,205.85 with 13 
percent interest from May 1, 1981, awarded complainant against 
respondent in order issued October 12, 1982. 


MISCELLANEOUS REPARATION DEFAULT (RD) ORDERS. ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 22,045) 


FOUR STAR TOMATO, INC. v. NETWORK BROKERAGE, INC. PACA Docket 
No. RD-82-250. Order issued October 14, 1982. 


DENIAL OF PETITION TO REOPEN 
AND VACATION OF STAY 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930 as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on August 9, 1982, requiring the respondent to pay complainant 
$3,790.73, with interest thereon from January 1, 1982, as a conse- 
quence of respondent’s failure to pay for perishable commodities re- 
ceived and accepted in interstate commerce. The order was issued subse- 
quent to respondent’s default in the filing of an answer. On August 18, 
1982, respondent filed a timely document which included an answer and 
also a request that the answer be heard even though received tardy. This 
document was treated as a Petition to Reopen After Default and a Stay 
Order was issued on September 2, 1982. The document was served on 
complainant which filed a response thereto opposing the reopening. 

Section 47.25 (e) of the Rules of Practice (7 CFR 47.25 (e) ) permits the 
reopening of a matter after default if a respondent provides “good rea- 
son for granting such relief.” The document filed by the respondent in 
this case does not address itself to any reason why a timely answer was 
not filed. In it, the respondent details why the matter should be decided 
in its favor on the merits but not why it did not file a timely answer. 
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Consequently, respondent has not given any good reason for reopening 
this matter. Its Petition is, therefore, denied. 

Accordingly, the Stay Order of September 2, 1982, is vacated and the 
Default Order of August 9, 1982, is reinstated except that respondent 
shall be required to pay Complainant $3,790.73, with interest thereon 
from January 1, 1982, within thirty days from the date of this order 
rather than within thirty days of August 9, 1982. 


ORDER DENYING MCTION TO REOPEN 
AFTER DEFAULT 


(No. 22,046) 


PEMBERTON PRODUCE INC. v. GILARDI TRUCK & TRANSPORTATION INC. 
altla A.M. GILARDI & SONS and/or BELL BROKERAGE 
COMPANY. PACA Docket No. RD-82-323. Order issued Oc- 
tober 14, 1982. It is concluded that good reason has not been 
shown why the relief requested in respondent’s motion should be 
granted. Accordingly, the motion to reopen after default in the fil- 
ing of an answer is denied. 
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PETITION FOR RELIEF 
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STAY ORDER 
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COURT DECISIONS 


Supreme Court of Nebraska, affirms District Court’s and Secre- 
tary’s order 


U.S Bankruptcy Court for the Western District of Virginia, Big 
Stone Gap Division — case remanded to the Secretary 
and closed adversary proceeding 


U.S. Court of Appeals, 5th Circuit, Unit B — Appeal from the 
U.S. District Court, Southern District of Florida, Bank- 
ruptcy proceeding —affirmed in part, reversed 
in part, and remanded 


CUSTODIAL ACCOUNT CERTIFICATES 
Pledging as collateral for loans 

DAMAGES (REPARATION) 
Due to misrepresentation 

DEALER 


Accounts and records, fully and correctly disclose all transac- 
tions 270, 274, 470, 490, 
662, 672, 680, 1091, 1107, 1564, 1962, 1965 


Accounts of sale and/or purchase — untrue and incorrect 662, 1564, 1740, 1962 
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DEALER—Cont. 
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Failure to settle or make final payments for livestock purchased 678, 684 


Falsely representing the true origin of livestock purchased oni a 
RINDI ROF QUENCY OGIIS oo. soc sc csre-s Gewese achacsies bid Ve ciple Fe ee 270 


Gifts, offering of 
Invoices or billings, false or inaccurate weight entries 


Issuing checks drawn on a closed account or signed by an unau- 
thorized payor 488, 1081, 1083, 1343 


Issuing insufficient funds checks .................5. 158, 266, 274, 276, 464, 468, 
488, 493, 658, 1081, 1083, 

1090, 1091, 1107, 1343, 1390, 

1546, 1954, 1956, 1965 


Rami A NTE OF INCOFYECE INVOICES . wees oes dee oe hws oe whe boron 270, 662 


Misrepresenting the actual weights or prices of livestock 
purchased 493, 1546, 1962 


Misrepresenting the true nature of charges made for its buying 
service 
Net proceeds, failure to transmit 


Pasig ia PRESTR RT TIO AREA roves, his eR a NS noe sce eonbeieie 470 


Obtaining money from the purchasers of livestock by false or de- 
ceptive pretenses 490, 1564 


Paying sellers on the basis of inaccurate or incorrect weights ............. 678, 684 


Permitting employees engaged in the actual conduct of auction 
sales to purchase livestock out of consignment 


Pledging custodial account certificates of deposit as collateral 
for loans 


Purchasing livestock for speculative resale ......... 0.00 eee c ee ee cece ence 1740 


Purchasing livestock out of consignment for own speculative ac- 
488, 1081, 1083 


Purchasing livestock out of consignment for own speculative ac- 
count from a market agency respondent is any way affil- 
iated with 
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Agriculture Decisions—Cont. 
PAGE 
DEALER—Cont. 


Recording inaccurate or incorrect hot or cold weights ................... 678, 684 
Scales, failure to operate in accordance with the regulations .................. 470 
Selling livestock on the basis of false or inaccurate weights 490, 1564 
Using funds received as proceeds for own purposes ...............000-e0 000: 672 
Using tare weight when weighing livestock 
Weighing livestock at other than their true and correct weights 

DEALER AND MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
tions 64, 78, 80, 264, 268, 932, 1100, 1109, 1386, 1555, 
1557, 1562, 1566, 1568 


Accounts of purchase/invoices/billings — false, misleading or in- 
accurate 78, 472, 932, 1100, 1555, 1568 
Accounts of sale, failure to show true and correct names of pur- 


ANI th ah ees ae 2 oe i it «tn a) ees ee 64 


Billing and/or collecting on the basis of untrue or incorrect in- 
voices 


Collecting on the basis of false, inaccurate or misleading weights 
or prices 


Consigning or purchasing livestock under false or fictitious 
names 


Engaging in business while insolvent . 


Exchanging or “swapping” of checks to conceal true amount 
available in checking account 


Failure to deposit into and/or maintain properly “Shippers’ Pro- 
ceeds Account” 64, 264, 268, 477, 485, 929, 1109, 
1346, 1386, 1552, 1557, 1562, 1958 


Failure to maintain adequate bond 475, 1394, 1398, 1983 


Failure to pay and/or failure to pay when due ............ 259, 477, 660, 929, 1557, 
1566, 1756, 1958 


Insufficient funds checks . .64, 264, 477, 929, 1346, 1552, 1566, 1756, 1958 
Invoices, untrue or incorrect 262, 472, 932, 1100, 1568 


Issuing drafts for payment without obtaining express written 
agreement prior to the transaction 


Misrepresenting the method used by which livestock is sold or 
purchased 
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DEALER AND MARKET AGENCY—Cont. 


Misrepresenting the nature of charges made for respondent’s 
services 


Misrepresenting the origin, place of purchase, or sale of live- 
RIO. © See e FET Vag OEE PUL np eo¥LSi8. F8le or ee Tae oe ee 932 


Misrepresenting the original prices of livestock 472, 1555, 1568 


Net proceeds, failure to remit and/or failure to remit when due .. . 264, 268, 475, 485, 
1346, 1386, 1552, 1958 


Net proceeds, using for own purposes 475, 485, 1557 


Obtaining money from the purchasers of livestock by false or de- 
POINULVENOROUCIIEUOS 0. Sule ciests 2 1h tole Sek cs Wee ee Wie eee e < ore 932 


Paying expenses of persons who purchased livestock consigned 
to respondent for sale on a commission basis 


Permitting employees engaged in the actual conduct of auction 
sales to purchase livestock out of consignment 1100, 1562 


Permitting employees to buy livestock out of consignment for 
resale for their own speculative accounts 64, 932, 1386, 1557 


Permitting persons engaged in the actual conduct of auction 
sales to purchase livestock out of consignment for their 
own accounts 


Purchasing livestock from consignments for own speculative ac- 


Purchasing livestock from consignments for resale for own spec- 
ulative account 


Using funds received as proceeds for own purposes 


Using funds received as proceeds to finance speculative or other 
financial activities of any person 


Using own livestock to fill purchase orders on a commission ba- 
sis without disclosing all relevant information 


DISMISSAL (REPARATION) 
RRR eRCA NEM MINIGE! 201, Steet aus Meda Aa ne ae ree Se ae 949 


Complainant authorized dismissal of complaint 


Failure to prove respondent’s disposition of cattle an unjust 
practice 


Lack of jurisdiction 


Net proceeds from resale considered reasonable market value 
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PAGE 
DISMISSAL (REPARATION)—Cont. 


Settlement between the parties... c4 6... od da ete sd ore eee 1768 
EXPENSES 


Paying of, for persons who purchased livestock consigned to re- 
spondents for sale on a commission basis 


GIFTS 
Cease and desist from giving .... . . 482, 1351, 1392 
Offering of — to induce customers to buy respondent’s product 69, 1351, 1392 
INDEBTEDNESS (REPARATION) 
POUNUTE LO DPOVE cs. «5.4 oc wee cress eal bis. ot 20)4 eis arni's wre ox RO Ore 278 
INSOLVENCY 
Current liabilities exceed current assets . . . . 60, 87, 274, 276, 468, 477, 480, 485, 493, 
1087, 1109, 1388, 1552, 1557, 1566 
Purchasing livestock while insolvent 1085, 1388 


Suspension of registration while insolvent 60, 158, 268, 274, 276, 468, 477, 
485, 493, 680, 1091, 1107, 1109, 1390, 
1552, 1557, 1566, 1958 


INVOICES 


Billing and/or collecting on the basis of untrue or incorrect ...... 266, 270, 472, 490, 
662, 675, 678, 682, 684, 932, 1100, 1105, 
1555, 1564, 1568, 1962 


Issuing untrue or incorrect . . . . 266, 270, 466, 470, 472, 490, 662, 675, 678, 682, 932, 
1093, 1100, 1105, 1555, 1564, 1568, 1962 


Utilizing counterfeited or misleading 
LABELS 
Altering accurate labels to show untrue or incorrect weights .... 1093 
Labeling containers showing untrue or incorrect weights ....... 1093 
MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
tions 672, 682, 1095, 1097, 1102, 1105, 1742 


Accounts of sale, failure to show true and correct name of pur- 
.. 1095, 1097, 1742 


Billing or collecting on the basis of untrue or incorrect weights 
and/or prices 466, 682 
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MARKET AGENCY—Cont. 
Engaging in scheme to artificially inflate the price of livestock 


Extending undue preference or advantage by failing to charge 
some consignors the same charged other consignors 


Failure to deposit into and/or maintain properly “Shippers’ Pro- 
ceeds Account” 


Failure to maintain adequate bond 

Failure to pay when due 

Falsely representing the true origin of livestock 
Invoices, untrue or incorrect 

Issuing insufficient funds checks 


Misrepresenting the original purchase weights or prices of live- 


Misrepresenting the true nature of charges made for its buying 
services 


Net proceeds, failure to remit when due 
Operating while insolvent 


Permitting employees engaged in the actual conduct of sales to 
purchase livestock out of consignment for their own ac- 
count and/or for the account of others 62, 1095, 1097, 1102, 1105 


Permitting employees to purchase livestock out of consignment 
for their own speculative account 62, 1095, 1097, 1102, 1105 


Purchasing consigned livestock for his own speculative account 1102, 1105 


Pledging custodial account certificates of deposit as collateral 
FOP LORS 55 ui rete Cee ace oon Pete ai Ski we oa wile aioe 672 


Using funds received as proceeds for own purposes 
MISREPRESENTATION 
Failure to prove (Reparation) 


Falsely representing the true origin of livestock purchased on a 
commission or agency basis 


Misrepresenting the actual weights or prices of livestock 
purchased 


Misrepresenting the actual weights of livestock sold (Repara- 
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MISREPRESENTATION—Cont. 


Misrepresenting the method by which livestock is sold or pur- 
chased 


Misrepresenting the nature of the charges made for respondent’s 
RGIS DOE WIOEES ccc c'ctcct sn Cae care ere eres 472, 682, 1555, 1568, 1962 


Misrepresenting the origin, place of purchase, or sale of livestock 


Misrepresenting the original purchase prices of livestock pur- 
chased 


Selling cattle that were not “fresh” when promised (Reparation) 


Selling cattle without informing buyer of probability of infec- 
tion (Reparation) 


NET PROCEEDS 
Using for own purposes 62, 64, 485, 672, 1562 


Using funds for purposes other than the payment of lawful mar- 
keting charges 


Failure to remit and/or failure to remit when due 264, 268, 485, 672, 927, 1346, 
1386, 1396, 1552, 1557, 1958 


PACKER 
Accountings — false and fictitious 


Accounts and records, fully and correctly disclose all transac- 
69, 72, 1087, 1351, 1392, 1550 


Altering accurate weight labels to show greater than the true 
and correct weights 


Billing or collecting brokerage commissions when no brokerage 
services have been performed 


Billing and collecting for meat or meat food products not deliv- 


Billing and collecting on the basis of untrue or incorrect weights 
and/or prices 


Engaging in business while insolvent 

Entering into employment or agency relationship where duties 
involve any participation in the purchase of meat 
or meat food products where respondent’s business as a 


packer involves the sale of meat to respondent’s employer 1400 


Failure to disclose complete and accurate details of purchase 
con acts Or adgTeOMents «oes since keiennlen enews Se emeee. 675, 684 
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Failure to hold in trust, funds required to be held in trust 
Failure to maintain adequate bond or its equivalent 


Failure to make payments for livestock purchased on a carcass 
grade and weight basis on actual hot carcass weight 


Failure to pay and/or failure to pay whendue ........... 74, 480, 1085, 1087, 1351, 
1388, 1548, 1550, 1739 


Failure to settle or make payments for livestock purchased 


Issuing accounts of purchase on the basis of inaccurate and in- 
correct weights 72, 1093 


Issuing insufficient funds checks 1085, 1087, 1548 


Issuing scale tickets and accountings on the basis of false or in- 
correct weights 


Labeling containers reflecting weights greater than the true and 
correct weights 


Misuse of corporate funds 


Offering of gifts, to induce customers to buy respondent’s prod- 
69, 1351, 1892 


Paying sellers on the basis of inaccurate and incorrect weights ... . 72,675, 684, 1367 
Preparing false, incorrect or fraudulent invoices .................00 eee eee 1392 
Purchasing livestock for speculative resale 

Purchasing livestock on the basis of false and inaccurate weights .......... 72, 1550 


Purchasing livestock while respondent’s current liabilities ex- 
ceed its current assets 


Recording inaccurate or incorrect hot or cold weights ................00- 675, 684 
Scales, failure to maintain or operate to insure accurate weights 


Scales, failure to operate in accordance with regulations under 
the Act 


Selling meats at greater than the true and correct weights 


Splitting or sharing brokerage commission where no brokerage 
services have been performed 


Using tare weight when weighing livestock 


Weighing hot carcass on the basis of inaccurate and incorrect 
weights 


Weighing livestock on the basis of untrue or incorrect weights ....... 675, 680, 1367 
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PAYMENT 


Failure to make — for livestock purchased on carcass grade and 
weight basis on actual hot carcass weights .................... 72, 675, 678 


PROTECTION (REPARATION) 


Where respondent is “Good faith purchaser for value”, respond- 
ent is protected under Subsection (1) of U.C.C. §2-403 ................. 942 


PURCHASE CONTRACTS OR AGREEMENTS 
Failure to disclose complete and accurate details of 675, 684 
PURCHASE PRICE 
Collecting on the basis of false, inaccurate or misleading . . . . 78, 466, 472, 1100, 1568 
PAIGE PCE DAFENIODD 5.8050 bs He as Sed Sa win el a oe ee 278 


Failure to pay and/or failure to pay when due 67, 74, 158, 262, 266, 274, 276, 
468, 480, 488, 493, 658, 660, 929, 

1081, 1083, 1085, 1087, 1091, 1107, 

1343, 1351, 1388, 1390, 1396, 1546, 

1548, 1550, 1552, 1557, 1566, 1756, 1954, 1956, 1958, 1965 


Issuing accounts of sale/invoices/billings on the basis of false, in- 
accurate or misleading . . . 78, 466, 472, 662, 682, 1100, 1102, 1105, 1555, 1568 


Misrepresentation of 472, 682, 1555, 1568 
REHEARING (REPARATION) 

Petition for, denied 
REJECTION (REPARATION) 

Ineffective 

Untimely 
REPARATION AWARDED 


Complainant, for cattle taken back by respondent after com- 
plainant paid for the load 


For difference between contract price and resale price, plus ex- 
penses 


For difference between misrepresented value of cattle and actual 


For difference in the market value between what complainant 
received and what was promised 


For entire amount paid on cattle that died 
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RESALE (REPARATION) 
In good faith 
SCALE TICKETS 
Failure to show true nature of transactions 


Issuing on the basis of false or incorrect weights 


Making false, inaccurate, or incorrectentries .. 00.0... ccc cece eee eesens 9% 


SCALES 


Failure to maintain and operate to insure accurate and correct 
weights 


Failure to operate in accordance with the Act 
SHIPPERS’ PROCEEDS ACCOUNT 


Failure to deposit promptly 62, 64, 264, 268, 477, 485, 929, 1109, 1346, 
1386, 1396, 1552, 1557, 1562, 1958 


Failure to maintain 62, 64, 264, 268, 477, 485, 682, 929, 1109, 1346, 
1396, 1552, 1562, 1958 


Issuing custodial account checks for purposes other than the 
payment of net proceeds 


Suspension of registration until deficit in account is eliminated 64, 268, 477, 
485, 672, 1109, 

1346, 1396, 1552, 

1557, 1562, 1958 


SUPPLEMENTAL ORDER 
Deficit in custodial account eliminated 87, 495, 686, 1570, 1759 
In full compliance with the bonding requirements ................ 495, 1401, 1561 
No longer insolvent 495, 1570, 1759 
SUSPENSION OF REGISTRATION 
Until in full compliance with the bonding requirements 


Until solvent and in full compliance with the bonding require- 


Suspended for: 


7 days and thereafter until in full compliance with the bond- 
ing requirements 


NE MAD eck hceers eae: cs oa ks SCs cA ose San feel ia ep TORS Satta en RA ores wa how 660 
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SUSPENSION OF REGISTRATION—Cont. 


Suspended for:—(Cont.) 


14 days and thereafter until solventand/or deficit eliminated 1390, 1958 
15 days and thereafter until solvent and/or deficit eliminated .... 268, 468, 1562 
PURGE Sosa. a iil'sgls pale oa Sa Ss Relea s elon Ce tee ee eee Ce 472 
21 days and thereafter until solvent and/or deficit eliminated 62, 672, 1566 
30 days 78, 678, 1386 
35 days 

45 days 262, 1367, 1962 
45 days and thereafter until solvent. 2.5 4.05.2 sus wisvcisi’ss beoa ene es 276 
COMAIS leis Ws eed Cha NER 25 3 oe SRS eee 270, 464, 672, 1090 


60 days and thereafter until solvent and/or deficit eliminated ... . 274, 929, 1396, 
1546, 1552, 1557 


90 days 477, 1956, 1965 
90 days and thereafter until solvent and deficit eliminated 
BOO GOVE o.5 ica oi5 & aie 6 eS aieie era ne emo GUAT wean Sree ti ter oe sitet ata een 262 
120 days and thereafter until solvent 
5 months and thereafter until solvent 
GanOns.. .2:..s Sseawteenaanmeues 
6 months and thereafter until solvent 
9 months and thereafter until solvent 
RTE oss. 6. 5.55 din cio Salle eS ee em wis es ieee ee 1083 
TRUST FUNDS 
Failure to hold in trust, funds required to be held in trust 480, 1085 
UNDUE PREFERENCE OR ADVANTAGE 


By failing to charge some consignors the same as charged other 
COSIO NOES 0 e D ar e Rert BR echt ae Saar aleve Wisin eal tye Sa i Wess wis DRS 62 


UNJUST PRACTICES (REPARATION) 
Badune to PIONe \i:6 weicldicnusnkiawarperaieeteiehia < ssi ret rent Oe aaa 942 
UNFAIR AND/OR DECEPTIVE PRACTICES 


Consigning or purchasing livestock under false or fictitious 
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UNFAIR AND/OR DECEPTIVE PRACTICES—Cont. 


Engaging in scheme to artificially inflate the price of livestock 270, 466 
Failure to disclose true ownership of livestock 70, 80, 932 


Falsely representing the true origin of livestock purchased on a 
COMMISSION IOP REUNOY BORIS. 86 Se Score le eee 05.4 See 270, 466 


Obtaining money from purchasers of livestock by false or decep- 
tive pretenses 490, 932 


Using own livestock to fill purchase orders on a commission ba- 
sis without disclosing all relevant information 


WEIGHTS (FALSE AND/OR INCORRECT) 
Altering accurate label containers to show 


Billing and/or collecting on the basis of 78, 262, 466, 490, 662, 678, 682, 684, 
1100, 1105, 1564, 1962 


Issuing accounts of purchase/invoices/billings on the basis of 72, 78, 262, 466, 
470, 490, 662, 678, 
682, 684, 1093, 1100, 1105, 1564, 1962 


Issuing scale tickets and accountings on the basis of 
Labeling containers showing 1093 
Paying on the basis of . 72, 74, 675, 678, 684, 1367, 1550 
Selling meat on the basis of 1093, 1564 
Using tare weight when weighing livestock 
Weighing hot carcass’ on the basis of 
Weighing livestock on the basis of 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 

ACCEPTANCE OF COMMODITY 
Admission of 757, 1640 
By unloading 121, 172, 178, 203, 310, 337, 519, 524, 531, 769, 991, 1614 
Improper rejection 
Ineffective rejection 310, 542, 1614, 2031 
Untimely rejection 126, 129, 133, 137, 151, 310, 1202 


Wrongful rejection 
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PAGE 
ACCORD AND SATISFACTION 


Acceptance of check in full settlement 
Bona fide dispute 
Failure to prove 
ADJUSTMENT 
Price, failure to prove 
Price, proof of 
Withdrawal of, warranted 
ADMISSION 
Of liability 
Reparation order 590, 591, 997 


Where respondent admitted being the purchaser of the live- 
stock, respondent is liable for the purchase price 


AGENCY 
Estoppel to deny 
AGENT 
Authority of, established 
Authority of, failure to establish 
Breach of duty 
Failure to prove 
For undisclosed principal 
Proof of, established 
AGREEMENT 


Consignment agreement rescinded due to material misrepresen- 
COUON OD TURE ois Condos steko ak wae eee 1637, 1820 


Express agreement to defer payments, failure to prove 
Failure to prove existance of 
Seller bound by agreement made by agent 


To dispose of produce without monetary renumeration, failure 
WE TONS nan oes ae ek iclviare ieteinil @ «oe elentelh emer e atari areal rear 2022 
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ALLOWANCES 


ARRIVAL 
Poor condition, failure to prove 
BROKER 
Action as 
Action as, failure to prove 
Breach of duty 
Duties, fulfilled 
Failure to communicate rejection 
Fictitious, failure to prove 
DR eR BO ERNIE Fu 6 se. 5 si55: 4:68 0-0 4 Be © AGILE He a RINE MURR To ot a araiy hat ete ete 310 
No justifiable interest in transaction, reparation not awarded 
Proof of, established 
BROKERAGE FEES 
Failure to remit 
Not allowed 
Overcharging of 
Retention of, when not earned 


COMMERCIAL VALUE 


Failure to prove produce did not have 


COMPLAINT 


IIRPAIBRBB OL «5.5.56: 04-2 deri. 99, 104, 110, 149, 165, 189, 195, 297, 307, 320, 341, 350, 
519, 524, 556, 565, 592, 593, 600, 759, 769, 783, 784, 981, 

955, 1193, 1222, 1405, 1429, 1438, 1439, 1610, 1625, 1630, 

1642, 1785, 1793, 1801, 1830, 1840, 2026, 2035 


Dismissed with respect to portion of complaint 580, 784, 1233 
Dismissed with respect to the broker 


Dismissed with respect to 23 out of 29 transactions 
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CONSIGNMENT 
Agreement, proof of established 
Failure to account for portion of produce sold on 
Failure to obtain best price 
Failure to provide adequate accountings of 
Mishandling of produce — insuificient evidence to prove 
Negligence in reselling, failure to prove 
Resale, prompt and proper 
Resale, to the best of ability 
CONTRACT 
Absence of 
Binding 
Breach of: 
Failure to deliver 
Failure to deliver timely 
Failure to fulfill duties 
Failure to make good delivery 
Failure to make timely complaint of 


Failure to prove 


1410, 1415, 1605, 1622, 1637, 1640, 1787, 1803, 1814, 1825, 2028 


Failure to ship specified brand 


Failure to ship specified grade and size 


Failure to ship in suitable shipping condition ..... 178, 195, 310, 519, 524, 1208, 
1429 


Failure to prove existence of Ce i 
Modification of ; 104, 545 
Modification of, failure to prove 

Modification of, voided 

New agreement 


Proof of, established 
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CONTRACT—Cont. 

Rate, failure to pay 

Void, fixed price not agreed upon between the parties 
CONTRACT ADJUSTMENT 

Failure to prove price adjustment 

Proof of 


Respondent’s request for further help after an adjustment is al- 
ready made, does not alter the original agreement with 
the consent of complainant 


CONTRACT TERM 
Absence of 
Express agreement to defer payments, failure to prove 
MRP R RR MEER he EEA cant ne! ola oc Wiacase oe Wun osHeNL IY Aaa se Oe ke Se 759 
Failure to prove agreement of 
Modification of, failure to prove 310, 539, 1196, 1202, 1814 
Dib eae aT A ATER MED URINE ame Uhr g iy 6s. 5 1k GH, 'v Ba la SHE Neo ow P Han taw CRe e 542 


Price protection through arrival 


Weight specification, failure to prove 
CONTRACTUAL AGREEMENT 


Rise in market price does not constitute rise in contract price af- 
ter agreement is already made 


COUNTERCLAIM 


Awarded, admission of liability 


Awarded, amount of damages exceeds balance due on purchase 


Paarl NRO cS SN ce a lo, 5 4 cece 4 slp uh rawr ala, aiaraceia el Gwen 189 
Awarded, for losses incurred in resale . 1222 
Awarded, for unpaid brokerage fees... . oc ce wece chee ecsceweeen 981 
Dismissal of . 147, 151, 159, 203, 294, 310, 1202, 1225, 1405, 1432, 1615, 1637, 1796 
Dismissed, failure to prove breach of warranty 203, 1202, 1637 


IMIG IGCN. TALOTE TO DOVE GAMIAEOB ©. «6.5 040d six Sie 6.6 voce dios dcdee vasa 1796 
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COUNTERCLAIM—Cont. 


Dismissed, failure to submit sufficient evidence 757, 769 


Dismissed, oral hearing was not held therefore respondent can- 
not be awarded reparation for fees and expenses ...................4-. 1432 


Lack of jurisdiction 159, 1405, 1618 
CORRECTION 


Of “Order of Dismissal” to read: “Accordingly, the complaint is 
dismissed without prejudice” 


COURT DECISIONS 
Supreme Court, Certiorari denied, affirms Secretary’s order 
US. Court of Appeals, 3rd Circuit, petition for review — denied 
U.S. Court of Appeals, 6th Circuit, affirms Secretary’s order 
U.S. Court of Appeals, 8th Circuit, affirms Secretary’s order .................. 89 


U.S. Court of Appeals, District of Columbia Circuit, affirms Sec- 
retary’s order 


CREDITS 


Offsetting credits, allowed — credits acknowledged by com- 
plainant in complaint 


Offsetting credits, not allowed — failure to file within nine 
month statutory period 


DAMAGES 
Broker consummated sale without approval 
Broker failed to communicate rejection 
Failure to deliver 
Failure to deliver timely 
Failure to make good delivery 769, 1193 


Failure to prove 121, 126, 129, 133, 137, 172, 294, 337, 563, 757, 964, 975, 
991, 1610, 1614, 1640, 1796, 1811, 1814, 1825 


Failure to ship in suitable shipping condition .. . . 178, 195, 310, 519, 524, 1208, 1429 


Failure to submit sufficient evidence to prove .................05- 
Shipper failed to fulfill contract duties 


Untimely rejection 
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Where shipper relieved buyer of responsibility for rejected load, 
buyer not liable for 


PVPORMTULPOIOCHION «4 ;....: hice Sekine speek ont «ele aeeh ooh eo; 042.1247, 1405 
DEFAULT 
Order reinstituting 
Order reopening after 216, 1653 
Petition to reopen after, denied 214, 215, 1652, 1653, 1837, 1838 
DEFENSE 
Not established 
Not pleaded 
Not relevant or proper 
DELIVERED SALE 
Failure to deliver U.S. grade No. 1 carrots 
DELIVERY 
Failure to make good delivery 
Failure to prove 
WN oe sca 5.5055 Hee DE IME ala ee hi Lee dees Se, WERE 2031 
Untimely 
DISMISSAL 
Amount of damages equal contract price .......................524, 1193, 1429 
Amount of damages exceeds balance due on purchase price 
Burden of proof 104, 165, 307, 955, 1222, 


Complainant authorized dismissal of complaint .... 593, 784, 997, 1003, 1432, 1642, 
1653, 1654, 1829, 1830, 1840, 2040 


Complainant broker had no justifiable interest in subject trans- 
action 
Complainant failed to file response to notice to show cause why 


complaint should not be dismissed .................... 592,593, 784, 1830 


Complainant failed to make good delivery and produce had no 
commercial value 
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DISMISSAL—Cont. 


Complainant requested dismissal with prejudice 


Complainant’s alleged indebtedness discharged by respondent’s 
hankirantevaetion 74.2 ..450.. SSLR ALA. WEA. EM. Oe ee 


Contract unenforceable, no fixed price |< .2.5: ss s.cenanisd eek oabtecsliemn Bs da 297 
Failure to file complaint timely 

Failure to prove breach of contract 110, 137, 759 
Palle LG BVONG IAM RENG 6. 8 cE NERS RR AY. so» . sate eee 310 
Failure to prove existence of contract 1625, 1793, 1801 
Failure to prove wrongful rejection .. . . 

Failure to substantiate allegations . .... 2... cc cc ccc ceee 981, 2026 
Matter of complaint resolved in bankruptcy court 1840 
No violation of the Act . . 397, 1610 
Of counterclaim, failure to file timely .... 7, 1405 
Of counterclaim, failure to prove breach of warranty 


Of counterclaim, respondent’s lost profit not fault of complain- 


Of portion of complaint 


Respondent tendered check to complainant in full settlement ... 209, 350, 997, 1642, 
1653, 1654, 1829, 1830, 1840, 2040 


Resolution in bankruptcy court 

Settlement between the parties . . 

With prejudice .... 

Without prejudice .... 
DUMPING 

Failure to obtain certificate 
DUTY 

Of buyer to attempt to resell produce to minimize seller’s losses .............. 1597 
ESTOPPEL 


Where a principal by any act or conduct knowingly causes or 
permits another to appear as his agent, either generally or 
for a particular purpose, he will be estopped to deny such 
agency 
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EXTENSION OF TIME 


To file appeal in district court — request denied, lack of jurisdic- 


FAILURE TO PAY AND/OR FAILURE TO PAY PROMPTLY (DISC) 
Denial of application for license 
PAUUTCLOIDIOVE QUOPAIODS o.a-5 prone cn ol os Ss le BRA PS SE al eee 955 
Publication of the facts ..... 92, 287, 502, 1114, 1116, 1154, 1402, 1769, 1779, 1783 


Revocation of license .... 94,506,515, 517, 725, 954, 1112, 1116, 1152, 1589, 1590, 
1592, 1594, 1770, 1772, 1781, 2017 


Suspension of license 
FELONY CONVICTIONS (DISC) 
SEI = AC Sais, ne ee a a ere en Rae Ta 2015 
FB OA GEO RMP TOES occ 55.40 4:9. 9 09 Kog.ork 9-4 a es ands SER Oa aan Mena G 2015 
F.0.B. SALE 
Acceptance final 


Breach of warranty, failure to prove 172, 337, 527, 531, 964, 975, 1202, 
1410, 1415, 1637, 1803, 1811, 2031 


Proof of, established 


Suitable shipping condition warranty, breach of 165, 178, 195, 310, 1208, 1429 


Suitable shipping condition warranty, not applicable 121, 203, 772, 969, 1415 


FRAUD 


Failure to prove 
FREIGHT 

Overcharging for 
GUARANTEE 

Of payment 

To cover losses as a result of tote failure 
HANDLING CHARGE 

Failure to pay 

Proof of, established 
INDEBTEDNESS 


PEMA IES DR RDA tc eee Shh eWay Racine eis aa beets ale COM bn 
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INSPECTION 
Certificate, failure to obtain 
Certificate, lack of identification 
Failure to obtain 
Federal inspection takes precedence over private inspection 
Incomplete 
Purchase after 
Unrestricted inspection supersedes restricted inspection 
INTEREST CHARGES 
Not allowed 
LACK OF JURISDICTION 


Failure to prove 


Transaction did not consist of a perishable agricultural commod- 


Untimely filed 
LICENSE 

Denial of application for 

Revocation of, for ten days 
LOADING 

Of produce, failure to prove 
MARKET PRICE 


Rise in market price does not constitute rise in contract price af- 
ter an agreement is already made 


Used to determine price of cherries where adequate accountings 
of resale were not maintained 


Used to determine price of greens, due to disposal of 
MERCHANTABILITY 
Failure to prove breach of warranty 
MISREPRESENTATION 
Failure to prove 
Of grade and/or quality of potatoes (Disciplinary) tees 1151 


Of inspection, new contract voided ... 337, 1637, 1820 
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Acceptance of returned commodity without inquiring about full 
details of the rejection 


NET PROCEEDS 
Failure to remit 
BAUMPC1O METAL IE LON cr .5 «5.5 5) Sack cada eons Win eek ao Glee TE Sr 559, 1213, 1600 
PSUNTOTO TOME DEOUTOUNY » 5 5.5. gio > ok We fats ab baw he oe ee eee 
Unauthorized use of 

OBLIGATION 


Payment to broker does not relieve buyer of obligation to pay 
seller 


Performed beyond call of duty 
ORAL CONTRACT 
Oral alteration of, failure to prove 
Binding, when respondent’s agent agrees to such contract 
OVERCHARGES 
For brokerage 
For freight 
PROTECTION 
Against losses due to condition 
PURCHASE AFTER INSPECTION 
Failure to prove breach of warranty 
Liability for purchase price 


PURCHASE PRICE 


Failure topay ..................... 578, 754, 978, 1196, 1202, 1225, 1618, 1635 


PGUUVE TO PAV EU: 5 'c-5 5:5 a mle coh be een teres noe ia oe iets Mirae’ seve ts en eae 
Failure to pay promptly 
NOCAGKSod Upon CONTAC Vase. sd weiss prone. bids winners tateivrae. Cao 8 eee el 297 
Where respondent guaranteed payment, respondent is liable for 

PURCHASES 


By agent . 
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Liability for failure to prove 

Liability of principal for 

Permission of, by principal 
QUANTUM MERUIT 


In absence of contract where buyer accepted produce, shipper to 
recover for produce on a quantum meruit basis ..................0.-. 1196 


RECONSIDERATION/REOPEN 
Order reopening after default 216, 357, 1002, 1262, 1653 


Petition for reconsideration, denied 209, 778, 995, 996, 1251, 
1437, 1595, 1828, 1838 


Petition to reopen after default, denied 214, 215, 1003, 1652, 
1653, 1837, 1838, 2044, 2045 


Petition to reopen hearing, denied 
REJECTION 
Improper 
Ineffective 2031 
Rightful 1630 
Untimely 1202 
Wrongful : 5, 1429 
REPARATION AWARDED 
Admission of liability 348, 1252, 1432, 1434, 2039 


Complainant, respondent failed to answer timely to “Order to 
Show Cause” 1261, 1414, 1432, 1436 


Difference between resale proceeds and contract price 

Respondent, fordamagea : ... co 5 icc cscs cdecseccses 189, 195 

Respondent, for fees and expenses .............00 cece cece ee eeees 545, 563, 759 
RESALE 

Failure to submit adequate accountings of 90, 764, 969 

Not prompt and proper 

Prompt and proper 


Reasonable 
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RESPONSIBILITY 


Although buyer rejected produce, buyer responsible for attempt- 
ing to sell produce to minimize sellers losses 


Shipper relieved buyer of responsibility of rejected load, buyer 
not liable for damages 


SET-OFF 
Against interest due on reparation award 


Amount awarded in counterclaim set-off against amount re- 
spondent is liable 


Amount due and owing set-off against unallowable charges 
SaPNINEOMAMID RTROOTERVIAEING a5 cu 6 0:5''s ve 956: 10.» aE Otte oldie Rtaty OTe SOE cee 


Failure to submit sufficient evidence to prove ...........0 000 cece ee eee 964, 975 
SETTLEMENT AGREEMENT 

Failure to substantiate negligence in entering into 
STAY ORDER 

Order lifting stay and reinstating prior order 

Pending answer to motion to reopen after default 

Pending answer to petition to reargue 

Pending answer to petition to reconsider 

Pending bankruptcy proceeding 209, 349, 600, 1262, 1438, 1642, 1839, 2039 

Pending filing of petition to Rehear, Reargue, and Reconsider 

GUO S POT ONOTPOCHRIINDE 655-5155. 550k cfocn coarse Bonne ENR ER. oD 1262 

Pending proceedings for judicial review 

Vacated 


215, 963, 995, 1251, 1262, 1437, 
1443, 1652, 1828, 2019, 2044 


SUITABLE SHIPPING CONDITION 
Breach of warranty 165, 178, 195, 310, 519, 1208, 1429 
Breach of warranty, failure to prove $41, 172, 531, 580, 1202, 1410, 1415, 1803 


WVEUTOHTY MOU AUMUCADIC <<... )k als. v.8s oa dere welelreee eae 121, 203, 772, 969, 1415 
SUSPENSION OF LICENSE 
For 45 days 
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MN ARR ses FES Ed Se yf De Prete lat Mites ec Sia a ene ihe doulas a hea 287 
For 90 days 
TRANSPORTATION SERVICE AND CONDITIONS 
Abnormal 
Abnormal temperatures not cause of decay 
Failure to prove abnormal 


Failure to prove normality of 


Freezing in transit buyer’s responsibility in f.o.b. sale 


Lack of evidence as to 

Normality of 
UNDISPUTED AMOUNT 

CROGE TON as. c5, 335.3 ad Wels icra 346, 347, 591, 592, 784, 997, 1251, 1438, 1829, 2039 
WARRANTY 

Breach of . 165, 178, 195, 310, 592, 1208, 1429 


Breach of, failure to prove 141, 172, 294, 343, 527, 531, 580, 759, 1202, 1415, 
1637, 1803 


DIC ies 6. cds etna ee ee te ead 
Not applicable 
WEIGHT 
Federal inspection weight supersedes private inspection weight ............... 110 


Of apples found to meet export requirements ................0 000 eee eeeee 110 


POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 
INSPECTION SERVICE 
Withdrawal and denial of 438, 867 
SANCTION 


Withdrawal and denial of inspection service for 2 years .................00- 867 


Withdrawal and denial of inspection service for 2 years (held in 
abeyance) 


U.S. GOVERNMENT PRINTING OFFICE: 1982-380-913:209 














